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As our existing legal system is not equipped to adequately respond to climate change, earth system law scholars
call for repurposing or transforming it. This paper analyses one shortcoming of current law—its inability to
protect a safe climate for young people and future generations—by focusing on improving one legal framework,
the communication procedure of the international human rights treaty system. Using the 2019 communication of
sixteen children to the United Nations Committee on the Rights of the Child as a case study, it highlights the
opportunities and shortcomings of the communication procedure in advancing intergenerational justice, spe-

cifically related to democratic legitimacy, recognition and representation, accessibility, and impact. The analysis
shows hope: even within a system that is inherently anthropocentric and grants massive powers to States, there is
a drive in recent years that acknowledges the inherent interconnectedness of human behaviour and Earth’s
systems; and the past, present and future.

1. Introduction

There is a big asymmetry between human behaviour and nature’s
natural rhythm. While globalisation, economic growth and technolog-
ical advancements are quickly impacting the planet’s systems, nature’s
slower pace to restore and regenerate cannot keep up (Richardson,
2017a). As a result of this human behaviour, we are now faced with a
climate emergency, mass species extinction, ocean acidification and
other interconnected and global problems. Staying within planetary
boundaries is essential for many reasons, one of which is that failing to
do so will have an immense impact on the well-being of both current and
future generations. A part of a solution to ensure that we stay within our
planetary boundaries could be for us to use the law as a ‘purposeful
vehicle for shaping behaviour to achieve desired ends’ (Hadfield and
Weingast, 2012, p. 473). Historically law has focused on protecting in-
dividual freedoms or wealth distribution as desired ends, but our judicial
institutions can also help steering ‘human development in a way that
secures a “safe” co-evolution with natural processes’ (Biermann, 2007,
p. 328).

Unfortunately, mainstream (international) environmental law is
often not equipped to respond to the intergenerational challenges of the
Anthropocene. Taking climate change as an example, law struggles to
grapple with climate change’s slow onset changes without a distin-
guishable perpetrator, the uncertainty of future impacts, the expected
harms to people who are not yet born, the harms to non-human nature,
and the truly planetary scale of the problem. As a result, earth system
law scholars have theorised on the different theoretical and practical
hurdles law needs to overcome to respond to the Anthropocene (Brown
Weiss, 2020; Brunnée, 2019; Kotzé, 2019; Lim, 2019; Vidas et al., 2015).
As suggested by Kotzé and Kim (2021), earth system law’s contribution
can be three-pronged: it can (1) analyse the short-comings of the current
legal system, and reimagine opportunities for change; (2) make norma-
tive claims on how our priorities should change; and (3) make concrete
proposals to reform for existing legal frameworks,' or initiate new
frameworks, in line with the demands of the Anthropocene.

This paper focuses on one shortcoming of our current legal system:
law’s short-term horizon and inability to secure the basic needs of future
people (see Abate, 2019). When I use the term ‘future people’ I refer to
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both young people of the current generation and people who are not yet
born (future generations), as together these groups are massively
impacted by climate change but currently do not (or only very mini-
mally) have a say in the policies that shape their future. And I will
analyse this shortcoming in one specific legal institution—the commu-
nication procedure of the United Nations (UN) human rights treaty
system—and suggest proposals for reform.”

As a case study [ will use a communication by sixteen children to the
UN Committee for the Rights of the Child (Sacchi et al., 2019). This
communication argues that Argentina, Brazil, Germany, France and
Turkey violate the children’s rights to life, health and culture by insuf-
ficiently cutting greenhouse gas emissions themselves, or encouraging
other high emitting countries to do so. This communication is an
example of an emerging trend in human rights law that acknowledges
the threat of an unstable and unsafe environment on human rights of
people around the world, but especially on young people and future
generations. This paper will examine the communication procedur-
e—analytically, normatively and critically—from an intergenerational
(procedural and substantive) justice perspective (Earth System Gover-
nance Project, 2018). As the impact on substantive justice is inherently
uncertain, I will focus my analysis mostly on the improvement of pro-
cedural justice, understood as the enhancement of the recognition,
representation or participation of future people’s voices or interests,
without unjustifiable democratic costs for the current generation. This
thorough focus on procedural justice is important, as many (short-term
oriented) procedures could be the cause of short-termism in climate law-
and policy-making more broadly, and therefore be partly responsible for
the limited substantive injustice. When I refer to substantive justice, I
mean the amelioration of (future) rights violation of future people,’
without in the process sacrificing the rights of the current generation.

Taking a closer look at repurposing and reforming the human rights
system to improve intergenerational climate justice is worthwhile, first
of all, because improving or repurposing an existing legal framework
through incremental changes may be more feasible and efficient than
initiating new frameworks (Duit et al., 2010)—or at least be essential in
building momentum to create a common understanding for the need of
new institutions that fully embrace earth system law. However, the
human rights framework is inherently anthropocentric, and therefore
still far away from the holistic and planetary approach of earth system
law. It is a prime example of a legal framework that upholds the false
dichotomy between human and non-human nature and grants massive
power to States, creating understandable pessimism with earth system
law enthusiasts. It therefore makes sense that to date most earth system
law scholars have focused on transforming international environmental
law, rather than human rights law (Kotze, 2014, 2020).

However, pro-active and innovative lawyers, activists and scholars
are testing the opportunities to evolve human rights law. First, human
rights scholars increasingly acknowledge the inherent interdependence
of social-human and ecological systems. Some countries start to extend

2 Though compensating for past harms (Richardson, 2017a, 2017b),
including the protection of non-human nature (Gellers, 2021; Kotzé, 2019;
Chapron et al., 2019; Keulartz and Bovenkerk, 2016; Follette and Maser, 2017;
Tanasescu, 2014; Boyd, 2005), diminishing the focus on the nation State and
increasing the focus on global law-making and including non-State actors
(Kotzé, 2019), catering to the interdependence of Earth’s systems (Kotzé,
2019), and making space for adaptive forms of governance that embrace
unpredictability and unforeseen complexities of social and environmental
problems (Armstrong and Kamieniecki, 2017; Kotzé, 2019; Brunner and Lynch,
2013), are all valuable research topics, they will not be the focus of this paper
due to spatial limits.

% The communication of the children and other authors often only focuses on
a few rights—focusing on life, subsistence, health and culture (Bell, 2011;
Caney, 2009; Shue, 2011). I consider the rights of future people to be broader,
such as defended in the UNCRC and others (Cordes-Holland, 2008; Peel and
Osofsky, 2018; van Dijk, 2021).
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rights language to non-human nature (Gellers, 2021 in this issue), and
several court cases stress the threat of seemingly ‘mere’ environmental
problems to human rights violations (see Peel and Osofsky, 2018). Many
countries include the right to a safe climate, environment or future in
their constitution, legislation or treaty (Gonzalez-Ricoy, 2016; UN
Special Rapporteur on human rights and the environment, 2019), and
the right to a healthy environment is now also recognised by the Human
Rights Council (2021a). Human rights language puts ‘direct public and
political attention to the detrimental human consequences of climate
change’—it puts a ‘human face’ on the climate disaster (Peel and
Osofsky, 2018, p. 40).

Second, the global character of human rights institutions is prom-
ising. On a national scale, young people have already used human rights
law successfully to protect their future, such as in the famous Dutch
Supreme Court decision on the Urgenda case (The Netherlands v
Stichting Urgenda, 2019). However, seeking justice on a national level is
very costly and time consuming to repeat in many different territories.
Via the communications procedure, the children seek justice for a global
problem on a global scale, with the possibility to set influential global
precedents.

And most importantly, third, the slightly more flexible and soft na-
ture of human rights law allows for stretching the time horizon in which
it ordinarily operates. The communications procedure is one of the few
international legal systems where children can seek justice directly, of-
fering a powerful voice to people who usually do not even have a seat at
the table. It creates public awareness that children—not abstract enti-
ties—are harmed by climate change today.

In the remainder of this paper I will, first, elaborate on the
communication procedure generally and the children’s communication
specifically (section 2). I will then analyse in which ways this procedure
has opportunities to protect future people—focused on young people,
but also touching on the protection of future generations—and suggest
additional reforms that could improve this. Specifically, I will analyse
the procedure’s democratic legitimacy; options to offer representation
and recognition to future people; accessibility, including the potential to
overcome common legal issues such as causation and jurisdiction; and
potential impact on decision-makers and the wider public (section 3). In
doing so, this paper will highlight some shortcomings and opportunities
of the communication procedure to correct human behaviour and align
it with nature’s natural rhythm.

2. Communication

On December 19, 2011, the UN General Assembly adopted the Third
Optional Protocol (UN General Assembly, 2011) to the UN Convention on
the Rights of the Child CUNCRC’, UN General Assembly, 1989). This
Protocol (art. 5) allows children to write a case, a ‘communication’, to
the UN Committee of the Rights of the Child (‘the Committee’) when
they believe their rights as outlined in the Convention have been
violated by the actions or omissions of a State. After a communication is
lodged, both the country or countries (art. 8), other stakeholders, and in
turn the petitioners can elaborate on their side of the story by filing
additional documents with the Committee, and on request of the Com-
mittee via oral hearings. Once all information is in, the next steps for the
Committee is to decide on whether the communication is admissible,
and if so, to formulate recommendations to the countries about whether
the Committee believes rights were violated and/or the countries should
change their policies or behaviour. The countries are under no obliga-
tion to implement the recommendations, but are obligated to submit a
written response justifying the extent to which they implemented the
recommendations (art. 11(1)).

While the Committee merely has advisory powers, and the influence
of the procedure on substantive justice are uncertain and limited, this
procedure could nevertheless help built the momentum of climate liti-
gation. For example, next to advising States, decisions of the Committee
can help overcome legal hurdles related to for example causation,
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jurisdiction or standing that are now often faced by young climate liti-
gants. This breath of possible outcomes can help build other legal cases
globally (Gubbay and Wenzler, 2021). More broadly, the procedure gives
children a genuine voice—as victims of climate change, and as activists
and litigants holding States accountable (Rogers, 2019, 2020). It offers a
pathway for groups of young petitioners from around the world to file
communications collectively. The perspectives of children in the
communication may influence States’ laws and policies, but can also
influence societal narratives more broadly.

2.1. Children claim their future

On September 23, 2019 sixteen children of twelve different countries
filed a communication with the Committee for the Rights of the Child
(Sacchi et al., 2019). The children allege that five countries—Argentina,
Brazil, France, Germany and Tukey—violated their rights to life (art. 6),
health (art. 24) and culture (art. 30) and the requirement to act in the
children’s best interest (art. 3) of the UNCRC. The plaintiffs were able to
file a petition under the communication procedure of the Third Optional
Protocol of the UNCRC. While all UN members are party to the UNCRC
except for the USA, making it the most rapidly and widely endorsed treaty
to date, only 46 countries have ratified its Third Optional Protocol. So only
these 46 countries are subject to the compliance mechanism of the UNCRC.
The plaintiffs chose to bring their case against these five countries because
of their disproportionate emissions. They argued that these five countries
violated their rights by insufficiently cutting greenhouse gas emissions
themselves, or encouraging other high emitting countries to do so.

The sixteen children are from twelve diverse countries. Their
communication explained in clear and emotive language how all chil-
dren have already been impacted by climate change related events
(Sacchi et al., 2019 paras. 96-167). For example, twelve-year-old
Nigerian Debby Adegbile has been hospitalised repeatedly over the
past years for her asthma, as hotter temperatures in her city worsen air
quality. And Marshallese David Ackley III contracted chikungunya, a
new mosquito-borne disease that was not present on his island until
global warming. Argentinian Chiara Sacchi’s neighbourhood was
destroyed during an unprecedented windstorm, and Tunisian Raslen
Jbeili survived a wildfire approaching his home—his neighbours did
not. These cases show the impact of climate change on the children’s
physical health and safe living conditions, but the petition also described
the impact on children’s mental health. For example, Swedish
well-known climate activist Greta Thunberg was so disturbed by climate
change she fell into a depression and stopped eating. It is noteworthy
that most of the sixteen plaintiffs do not live in one of the five countries,
but all children claimed to have been impacted by the high emissions of
these five countries.

Next to addressing the impacts of climate change on the children’s
right to health and life, the communication also described the impact of
rising temperatures, extreme weather events and rising sea levels on
Indigenous cultures. Seventeen-year-old Palauan Carlos Manuel wit-
nessed waves breaching sea walls, crashing into homes, on his low-lying
island in the Pacific. And in Northern Sweden the reindeer food supply is
being destroyed by climate change, preventing Sami Ellen-Anna from
learning the subsistence way of life of her Indigenous communi-
ty—reindeer herding. When climate change substantially alters the
living conditions of Indigenous communities—sometimes even making
them uninhabitable, as in the case of communities living on low lying
islands in the Pacific—this threatens these communities’ ability to live
with their culture, and to pass on their culture to future generations.

Needless to say, this petition did not start by sixteen children who
happen to run into each other. It was initiated by a proactive community
of public interest lawyers who looked for suitable plaintiffs for their
case. This way, children who would otherwise have lacked the resources
or knowledge to seek legal representation are now empowered to share
their story and seek political change. Also, by preselecting the most
suitable plaintiffs, the lawyers increased their chances to set global
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precedents and further add to the momentum of climate change litiga-
tion that has exploded over the last years (Setzer and Byrnes, 2019). As
the human rights framework was not designed to respond to climate
change, it took impressive work of these creative lawyers to place this
global problem into pre-existing legal boxes.

To minimise future rights violations, the petitioners asked the
Committee to find that climate change impacts children’s rights, that the
states knowingly perpetuate the climate crisis, and therefore that the
states violate the children’s rights. Also, the children asked that the
Committee recommends to the five countries that they accelerate miti-
gation and adaptation efforts, initiate cooperative international climate
action, and ensure children’s political participation in climate policy-
making (Sacchi et al., 2019, pp. 96-7). On May 1, 2020 David R
Boyed and John H Knox (2020), the current and former UN Special
Rapporteurs on the issue of human rights and a healthy environment,
submitted an amicus curiae brief to the Committee. They argued in
favour of the children’s case, highlighting the threat of climate change to
the human rights of the children, and arguing for the admissibility of the
communication.

However, on January 20, 2020 Germany, France and Brazil replied
to the communication, arguing the petition is not admissible, because
(a) the Committee lacks jurisdiction, (b) the petition is ill-founded and
unsubstantiated, and (c) the petitioners have not exhausted domestic
remedies.” I will discuss the admissibility of the petition in section 3.3
below. They reiterated these points during the oral hearings in May
2021, where the Committee requested to hear more from the legal
representatives of the States and petitioners, as well as from the peti-
tioners themselves (UNCRC, 2021a). The replies from the States clearly
showed that the countries are not willing to take responsibility for the
climate crisis under the communication procedure, and highlight ob-
stacles to climate litigation.

In October 2021 the Committee published their decision on the
communication of the children (UNCRC, 2021a; 2021b; 2021¢; 2021d,
2021e). They found the communication inadmissible under article 7(e)
of the Optional Protocol, stating that the children have failed to exhaust
domestic remedies. While this was not the result the petitioners had
hoped for, the remainder of this paper will highlight the value and
shortcomings the communication procedure generally, and of the deci-
sion the Committee did make, particularly related to statements around
causality and jurisdiction.

3. Analysis

In this section I will highlight some opportunities and shortcomings
of the communication procedure in relation to intergenerational justice,
using the children’s case as an example. First, in section 3.1, I will
elaborate on democratic legitimacy, explaining to what extent the
communication procedure is justified to exercise authority over the
current generation. After all, when we use or reform an institution to
better protect the rights of future people, we need to prevent unjustifi-
ably high democratic costs for the current generation. In section 3.2, I
focus on how fair the communication procedure is for future people,
focusing on the recognition and representation of the voices and in-
terests of future people. Third, in section 3.3, I discuss the likeliness of
the Committee to meet a request similar to that from the children. The
analysis of this accessibility is threefold: (1) How accessible is it to
submit a communication in the first place? And how achievable is it to
write a communication on human rights violations related to climate

4 As the countries’ reply is not publicly available at the moment, I have
reconstructed the countries’ arguments based on the amicus curiae brief by the
current and former UN Special Rapporteur on Human Rights and the Envi-
ronment (Boyd and Knox, 2020), the reply by the children (Sacchi, 2020), the
final decision of the Committee (UNCRC, 2021a), and media statements
(ChildrenVsClimateCrisis, 2020).
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inaction, (2) that is found admissible by the Committee, and (3) where
the Committee will conclude the recognition of rights violations?
Fourth, in section 3.4 I analyse the obstacles and opportunities for this
communication procedure to impact policy-making, law-making or the
wider public.

3.1. Democratic legitimacy

Is a person, process or institution justified to exercise power over the
current generation? This is an important question for intergenerational
justice, as while often the interest of future people may align with the
interests of all people currently alive, sometimes they may not. An
example of an—intuitively—normatively illegitimate legal reform is a
constitutional provision forbidding people over 50 to run in elections, or
a decision to use all funding for healthcare for the elderly instead for
primary school education. While these decisions may be beneficial for
future people, they deprive the current generation of opportunities they
have reason to value. Normative illegitimacy poses injustice towards the
current generation, but when an institution is also perceived as illegiti-
mate by the wider public, it may also jeopardise the institution’s impact
and (long-term) sustainability.

I follow the insight of Bodansky (2007) that an institution can be more
or less legitimate for many different reasons. First, so-called source-based
legitimacy shows that a source can ‘grant’ legitimacy to a person, process
or institution. Historically the believed support of a Deity granted legiti-
macy, but nowadays this often happens through consent of the demos.
Consent can be direct and explicit, for example when citizens vote in a
national referendum, or more implicit or indirect, for example when
elected representatives sign an international treaty. And this more indirect
and implicit consent is clearly present in the communication procedure.
For example, the five countries voluntarily became party to the UNCRC
and its Optional Protocol. This means that elected representatives of all
countries have explicitly consented to recognise the powers of the Com-
mittee, pledged to protect the rights outlined in the Convention, and
promised to allow citizens to write communications to the Committee. All
countries have the option to denounce the UNCRC and its Optional Protocol
at any time, and have to date chosen not to do so. Also, historically, the
Committee is a well-respected and independent expert committee, and the
UNCRC is the most rapidly and widely ratified human rights treaty in
history, showing wide support. But most importantly, as the Committees
have merely non-binding powers, they cannot override democratically
made decisions at the national level. This means that the source-based
legitimacy of any policies—including potential policy changes inspired
by the recommendations of the Committees—still lies at a national
governmental level of each country.

Second, fair procedures can ground legitimacy (Bodansky, 2007).
Here, procedures that are for example more inclusive, transparent,
impartial, participatory, evidence-based and non-discriminatory are more
legitimate. And many of these characteristics are present in the commu-
nication procedure. For example, it allows individuals from marginalised
communities and children to file petitions, which gives a wide variety of
individuals a formal voice in influencing policy-making who otherwise
may not have had one, for example because they are below the voting age
or undocumented. Next to this, there are some characteristics inherent to
the procedure that make it fairer for individuals seeking to use it. For
example, the Committee consist of a wide variety of independent members
from different nationalities, genders, and backgrounds, showing impar-
tiality of the decision-making process. The Committee does not merely
consider the petition itself but also replies by the countries and a second
reply by the petitioners, as well as allowing for amicus curiae briefs from
other stakeholders, allowing many affected groups (and those speaking on
their behalf) to influence the final decision.

However, there are also many ways in which the communication
procedure could be improved to be more procedurally legitimate, and
these shortcomings influence both the current generation and future
people alike. For example, there is a page limit to all written documents,
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which does not allow for plaintiffs to do justice to their case on paper,
and also the final recommendations of the Committee are often brief.
This brevity is a limitation for activists, legal scholars, lawyers, policy-
makers and others who wish to use the evidence, arguments or anal-
ysis in these official documents for future cases. Second, most written
documents are not public until the Committee has made its recom-
mendations, limiting those willing to engage with the case to create
awareness or learn from it. Third, we can question how independent and
expertise-driven the Committee members are. There is no robust selec-
tion procedure or even minimum requirement for members of the
Committee, which makes it likely that at least some members are not
experts in for example international or human rights law. And as the
Committee covers such a wide variety of cases, we cannot expect that
these members are experts on all (or even some) topics—they may for
example not understand climate science, or how climate change dras-
tically impacts future people. Unsurprisingly, the Committee often does
not have the expert or situated knowledge to make clear and precise
recommendations that have practical value. Linked to this, fourth, the
human rights committees have been criticised for years for not having
adequate resources to handle such a high case load (Limon, 2018;
O’Flaherty, 2010; UN Secretariat, 2006). There is a major backlog of
petitions—active cases almost doubled between 2011 and 2016—which
delays justice for the petitioners (Limon, 2018). Because of this, it can
take a very long time to receive a response from the Committee. On
average it takes three and a half years for committees to reach their final
views, but in case of complicated communications it has taken up to
seven years (Limon, 2018).

Last, there are more overarching shortcomings of the human rights
treaty body system that also negatively impact the fairness of the
communication procedure. For example, as I will elaborate in the sec-
tions below, States often do not engage with the human rights treaty
system, or only do so in a superficial way, either due to lack of capacity
or political will. Also, the wider public (outside of specialist circles) is
often unaware of the communication procedure, and if they are aware,
they perceive it as an ineffective and inaccessible procedure (Limon,
2018). This low level of engagement and belief in the treaty body system
as a whole, as well as the communication procedure specifically, both by
individuals and States, inherently makes it a less accessible and inclusive
pathway for change. In other words, reforming the communication
procedure to ameliorate these shortcomings, e.g. by increasing trans-
parency or recourses, will not only impact the effectiveness of the pro-
cedure, but also the fairness towards the current generation.

A third way to improve the legitimacy of a person, process or insti-
tution is through its outcomes: whether an institution is seen as doing a
good job such as producing economic growth or promoting social justice
(Bodansky, 2007). For example, the European Union is criticised for
having a democratic deficit partly due to its high reliance on expert
committees and minimal transparency. However, the basis of the EU’s
legitimacy lies in its success in promoting peace and prosperity in
Europe—not in the level of its transparent and inclusive procedures, but
the outcomes. I will discuss outcome-based legitimacy, and specifically
how the communication procedure can promote substantive intergen-
erational justice, further in section 3.4.

3.2. Recognition and representation of future people

In the previous section I focused on how fair the procedure is to the
current generation. In this section I will switch my focus to future peo-
ple—both young people growing up and future generations. I will focus
on the outcomes of the communication procedure in section 3.4, dis-
cussing substantive intergenerational justice, and here merely focus on
two other forms of procedural justice that are closely linked to this:
recognition and representation (Fraser, 1997, 2001; Young, 1990).
Recognising future people calls for refraining from devaluing or
oppressing their perspective and opportunities, and representation for
allowing future people to participate in the decision-making that affects
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their lives—either through direct participation, or via proxy represen-
tation. In this section I will touch on how the communication procedure
impacts the recognition of future people, but mostly zoom in on the
extent to which future people are represented—that is, are their voices
and interest included in the decision-making procedure, and if so, are
they included in a non-discriminatory way? In other words, does it
include the voices or interests of all future people, or unjustifiably pri-
oritise some people or interests over others?

A first noteworthy feature of the communication procedure is that
children can initiate filing a petition, thereby giving them a voice. This is
very special, as in the fast majority of decision-making or consultative
processes children either do not have a voice—they cannot vote, they
cannot become politicians—or their input is not very impactful. How-
ever, in recent years the youth climate movement has created narratives
where children are not only the primary victims of climate change, but
also a group of actors holding polluters responsible (Rogers, 2020, 2019,
p. 61ff). While the FridaysForFuture school strike movement started on
the streets, the stories of children are increasingly amplified in the legal
sphere, and the communication procedure offers an (international)
pathway to do so.

The communication also gives a voice to Indigenous children. These
children do not only speak to how climate change impacts them at the
moment, but also about how climate change threatens their cultural
practices, traditions, and connection with their Country going into the
future. Most Indigenous Peoples do not have a (Western) linear conception
of time, where the past is in the past, the future is still to come, and the
present is where we are now. Instead, they conceptualise time as a loop,
circle or spiral where the past and future are integral to the present
(Winter, 2017, p. 35). This means that, conceptually, protecting Indige-
nous practices and culture for people who are not yet alive is just as
important as protecting it for the current generation—the future is no less
than the present or past. In other words, these Indigenous children could
be considered proxy-representatives for yet unborn Indigenous people.

On top of this, blurring conceptual binaries—between current and
future generations, but also between human and non-human nature, or
between one and another jurisdiction—may be essential to fully un-
derstand the amorphous complexity of climate change (Earth System
Governance Project, 2018; Kotzé, 2019). ‘Law’s taxonomical and linear
tendencies, if anything, tend to exacerbate law’s inadequate systemic
grasp of the challenges’ (Grear, 2014, p. 105). An example of how
human rights can contribute to the blurring of such binaries is succinctly
phrased by the UN High Commissioner for Human Rights Michelle
Bachelet. When announcing the recognition of the right to a clean,
healthy and sustainable environment, she states: ‘We must build on this
momentum to move beyond the false separation of environmental action
and protection of human rights. It is all too clear that neither goal can be
achieved without the other’ (OHCHR, 2021). Therefore, offering a
platform for stories that counter these dichotomies and creating legal
precedents that acknowledge for example the validity of a non-linear
conception of time is extremely valuable.

Next to the plaintiffs speaking for themselves—and, as could be
argued, also as proxy-representatives for future generations who are
similar to them—they are aided by their legal team to voice their stories
and present their evidence in the strongest way possible. And on top of
this, other people can write amicus curiae briefs to strengthen the peti-
tioner’s points. For example, the current and previous UN Special Rap-
porteurs for Human Rights and the Environment, David Boyd and John
Knox (2020), filed an expert statement for the communication in which
they confirm why they believe the Committee should find the commu-
nication admissible. This raises an interesting question about what ca-
pacities or characteristics are needed to be a proxy-representative of
future generations (Campos, 2020; Rose, 2018).

As lawyers and other representatives are often from well-off coun-
tries in the global North, and from the dominant culture in their country,
while most petitioners are not, we can expect the representatives to have
a bias that may hinder them from adequately representing the actual

Earth System Governance 10 (2021) 100123

needs of future people.” And as earth system law scholars and others
point out, the representation of non-human nature is potentially even
more tricky (Burgers, 2020a; Tanasescu, 2014). And while children can
hold their proxy accountable, future generations and non-human nature
cannot, which makes the question of representation even more complex
(Jensen, 2015; Rehfeld, 2011; Saward, 2009). While this mismatch in
power between the plaintiffs and their proxy-representatives should be
treated with caution, it also offers opportunities. Since the needs of
children and future generations are phrased in a general way, and refer
to very fundamental and clear rights in this communication—take action
to ensure that the rights to life, health and culture of children is pro-
tected from the impacts of climate change—representatives can use their
position of power in favour of the children’s cause.

Next to allowing future people to have a voice—themselves or
through someone else representing their interests—and having proced-
ures in place that are designed to take their interests into account, it is
also essential for the fairness of a procedure that it be non-
discriminatory. At a first glance, it may seem like the communication
procedure is inherently non-discriminatory because of the treaties’
explicit commitment to grant all human beings equal rights. The chil-
dren’s communication also emphasises that if countries do not take
urgent and serious climate action, ‘the devastating effects of climate
change will nullify the ability of the Convention to protect the rights of
any child, everywhere’ (Sacchi et al., 2019, p. 6). However, unfortu-
nately many future people are categorically excluded from harnessing
the communication procedure. For example, people who are not yet
born cannot file a complaint, and one cannot file a complaint on behalf
of them, so the temporal discrimination of the representation of future
generations is still present in the procedure. A reform proposal that aims
to ameliorate this would include giving standing to
proxy-representatives of yet unborn people to voice expected or un-
avoidable rights violations of future generations. However, extending
rights to future generations comes with many both practical and theo-
retical problems, so further research is needed whether this would truly
be a beneficial reform proposal for the communication procedure
(Claassen, 2016; FitzPatrick, 2007; Lewis, 2018; Unruh, 2016).

Also, no claim can be brought against countries who are not State
party to the Convention or its Optional Protocol, which excludes many
young people from harnessing the communication procedure, and per-
petuates an asymmetric power imbalances that strongly favours the
sovereignty of the State. Additionally, no claim can be made by people
outside of the jurisdiction of State parties. However, legal precedents
that acknowledge a global jurisdiction in cases of harms related to
excessive emissions of a State could overcome these hurdles, to which I
will speak in section 3.3.2.

3.3. Accessibility

Following the definition of Gilabert and Lawford-Smith (2012), and
tailoring it to the context of the communication procedure, I wonder
how feasible and accessible it is for children to file a communication
with the Committee when seeking intergenerational justice in the con-
tect of climate change. This makes the question three-fold: (1) how easy
is it to lodge the communication in the first place; (2) what were the
obstacles to writing a communication that the Committee will likely find
admissible; and, if the Committee had found the communication ad-
missible, (3) what are the obstacles and opportunities for the Committee
to make recommendations that would promote intergenerational jus-
tice? I will answer these questions related to the procedures of the
communication procedure in this section, and discuss the potential
impact of ‘positive’ recommendations by the Committee in the next
section.

5 I want to thank one of the anonymous reviewers for pointing out this
shortcoming in the earlier draft of this paper.
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3.3.1. Making a claim in the first place: how accessible is this?

As the communication procedure is not well-known, people seeking
justice will likely not know that this pathway exists, and therefore not
use it (Limon, 2018, p. 24ff). In the case of the petitions by the children,
it took a group of proactive lawyers to bring together a group of plain-
tiffs, gather information through research and contacting experts, find
evidence of the harms that were done, write a promising communica-
tion, and manage other correspondence with the Committee. While not
categorically excluded from using the procedure, for many people the
procedure is inaccessible because of e.g. the costs, time commitment,
knowledge requirement, or legal skills involved, and this dispropor-
tionally affects historically oppressed populations and young people.

While still costly, this procedure does have a major benefit compared
to traditional legal pathways. In tort law plaintiffs often run the risk of
having to pay for all the legal costs of the other party, such as for
example in Australian Conservation Foundation v Minister (2017). Under
the communication procedure the Committee cannot order this, making
this pathway slightly less risky in terms of costs associated.

3.3.2. Admissibility

Once a communication is filed successfully, we need to ask: what are
the obstacles to write a communication that the Committee will likely
find admissible? As 21 per cent of all communications are found inad-
missible, it is important that those writing a communication receive help
from lawyers or NGOs (Limon, 2018, p. 25).

Article 7 of the Optional Protocol lays out when communications are
admissible. Most of the conditions are clearly met by the children’s
communication: the communication is not anonymous (art. 7(a)), the
communication is in writing (art. 7(b)), all countries have ratified the
UNCRC and its Optional Protocol (art. 1(3) and 7(c)), the same matter has
not already been examined by the Committee in the past (art. 7(d)), the
communication is timely (art. 7(g)), the communication is in the chil-
dren’s best interest (art. 3(2)), and the children have consented to lodge
the communication (art. 5(2)). In their reply to the children’s commu-
nication, Germany, France and Brazil argued that the Committee should
find the communication inadmissible for three reasons.

First, the State parties argued the petition was unsubstantiated and
unfounded. As the children argued against this convincingly, and the
Committee’s response also refuted the States’ argumentation, I will not
focus on this here. Second, according to France and Germany, the
Committee lacks jurisdiction. While some of the sixteen children live in
one of the five countries, the majority does not—they live in countries
with lower emissions, and/or countries that have not ratified the UNCRC
or its Optional Protocol. However, article 2(1) of the UNCRC and article 5
(1) of the Optional Protocol do not mention the word ‘territory’ but refer
to ‘jurisdiction’.® And as mentioned by the Committee (UNCRC, 2013
para. 39), the UNCRC ‘does not limit a State’s jurisdiction to “territory”.’
States have obligations when their domestic acts are causally respon-
sible for an extraterritorial harm that could ‘in a direct and foreseeable
manner’ impact people’s rights, and this responsibility remains intact
also in the case of a shared contribution to a harm.”

6 Article 2(1) of the Convention states that ‘States Parties shall respect and
ensure the rights set forth in the present Convention to each child within their
jurisdiction without discrimination’.

7 Different human rights committees have defined extraterritorial obligations
differently. The Human Rights Committee (2019, para. 63) states that the ac-
tivities of a State must impact people’s rights in ‘a direct and reasonably fore-
seeable manner’. The Inter-American Court of Human Rights (2017, para. 101)
states that ‘a person is under the jurisdiction of the State of origin if there is a
causal relationship between the event that occurred in its territory and the
violation of the human rights of persons outside its territory’. The African
Commission on Human and People’s Rights (2015, para. 14) states that States’
actions must ‘reasonably be foreseen to result in an unlawful deprivation of
life’. And the European Court of Human Rights (2009, para. 25) talks about a
‘direct and immediate cause’.
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To substantiate their claim, the plaintiffs had to show the causal link
between the behaviour of the countries, climate change impacts, and the
harms done to the plaintiffs (Gubbay and Wenzler, 2021, p. 360ff).
While showing causation between State’s behaviour and plaintiff’s
harms is generally uncomplicated in human rights cases, with climate
change cases it is not. There are three causal relationships that the
plaintiffs had to address (Cordes-Holland, 2008). First, anthropogenic
greenhouse emissions must be responsible for climate change. This has
been shown extensively by climate science (IPCC et al., 2018), so should
not be an obstacle. Second, the causes of the rights violations of the
children, such as extreme weather events or temperature change, must
be a result of anthropogenic climate change, and not a mere natural
occurrence. While attribution science—the science linking specific
changes in the earth’s climate to emissions—is evolving rapidly, it is not
conclusive. For the Committee to find this causal link sufficiently sub-
stantiated, it needs to accept minor scientific uncertainty with regard to
some of the causes of the children’s (future) rights violations, for
example based on the precautionary principle (UNFCCC, 1992 art. 3(3)).
However, the causes of the children’s alleged rights violations are likely
linked to climate change, and without drastic mitigation further emis-
sions will unavoidably—directly and foreseeably—impact future peo-
ple’s rights (IPCC et al., 2018). Third, the harms to the children must be
the result of the behaviour or omissions of the States. As all five coun-
tries are high emitters, their emissions are causally responsible for the
climate change impacts that harmed the children—albeit it be a small
proportion of the cause. In short, while arguing for jurisdiction is an
obstacle of the children, there was ample room for the Committee to
adopt an understanding of jurisdiction that aligns with climate change’s
global and uncertain nature. And in their decision the Committee indeed
did so (UNCRC, 2021a, 2021b, 2021c, 2021d, 2021e). It acknowledged
the climate science and states that harms originating from climate
change were reasonably foreseeably for State parties. It considered State
parties to have effective control over their emissions, and found that ‘the
collective nature of the causation of climate change does not absolve the
State party of its individual responsibility that may derive from the harm
that the emissions originating within its territory may cause to children,
whatever their location’. In short, the decision set a global precedent
acknowledging the global character of climate change, and corre-
spondingly the need to understand jurisdiction in a more global way as
well.

Third, the responding countries argue that the petitioners have not
exhausted all domestic remedies. And this is true—they have not.
However, article 7(3) of the Optional Protocol mentions this does not
impact the admissibility of the communication if ‘the application of the
[domestic] remedies is unreasonably prologued or unlikely to bring
effective relief’. The children argue that filing separate domestic law-
suits would be futile, as indeed, it would be very costly and would cause
unreasonable delay (Sacchi et al., 2019, p. 91ff). Also, independent
domestic lawsuits would not provide the type of far-reaching interna-
tional relief that is needed to combat climate change. However, since the
petitioners did not clarify well enough why they believe the available
remedies would not lead to effective relief or would lead to an unrea-
sonably long timeframe, the Committee concluded that the communi-
cation is inadmissible as authors have failed to exhaust domestic
remedies.

3.3.3. A ‘positive’ response from the Committee

Even though the Committee did not find the communication ad-
missible, and therefore will not analyse the communication based on its
merits, it is still valuable to theorise on what the limitations and op-
portunities are for a Committee to formulate a response that is every-
thing—or at least party—what the children ‘had hoped for’. As this
paper aims at intergenerational justice, the outcome that I consider
desirable includes that the Committee (1) acknowledges that all or some
of the children’s rights are violated; (2) recommends on how States
should remedy the rights violation, e.g. through climate mitigation,
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adaptation or compensation, and increased international cooperation;
and (3) recommends increasing options for children or proxy-
representation of future generations to participate in climate law-
making.

In September 2019 five human rights committees, including the
Committee for the Rights of the Child, issued a joint statement on human
rights and climate change (OHCHR, 2019). In this statement they argue
that ‘climate change poses significant risks to the enjoyment of the
human rights ... among others, the right to life, ...the right to health ...
and cultural rights’. Children are especially ‘at heightened risk of harm
to their health, due to the immaturity of their body systems.” They also
acknowledge that human rights mechanisms are important to prevent
climate inaction, that States should ‘dedicate the maximum available
resources’ to mitigation measures, and that States ‘must guarantee
[children and other persons the] human right to participate in climate
policy-making.” Also, States must prevent discrimination in their miti-
gation and adaptation efforts. The committees assure that, in their future
work, they will keep a close watch on the influence of climate change on
human rights, and ‘provide guidance to States on how they can meet
their obligations’. In other words, the Committee has already generally
acknowledged that climate change impacts human rights of people, and
that they are willing to offer recommendations on how States should
prevent further rights violations and give young people a voice in
climate law-making. In October 2021 this was further strengthened by
the Human Rights Council’s (2021a) recognition of the right to a safe,
clean, healthy and sustainable environment, and the establishment of a
Special Rapporteur on the promotion and protection of human rights in
the context of climate change (UNHRC, 2021Db).

These recent developments give hope for that the Committee’s de-
cisions to communications like those of the children—if found admis-
sible—could have included at least a partial finding of a human rights
violation, and a (non-specific) recommendation on how to remedy this.
However, generally stating ‘that States should take climate action’ is far
less politically controversial than publicly acknowledging that a specific
State violated the rights of its citizens, and publicly recommending to
specific countries how they should change their behaviour. In recent
years, many Court decisions recommending States to accelerate climate
action have been criticised for blurring the lines between the political
and judicial power.® How much governmental regulation is appropriate
to protect citizens from climate change impacts is a political question,
not a legal one, it is argued. However, when fundamental rights are at
stake, human rights law is designed to speak up (Burgers, 2020b).

Concluding, the accessibility of the communication procedure has
some serious practical and legal limitations. And the final outcome of the
procedure is subject to some serious theoretical obstacles, including
those related to jurisdiction, causality, separation of powers, and pro-
portionate harm. However, as the Committee has already expressed that
it takes the impact of climate change on children’s rights very seriously,
it is imaginable that their recommendations could have include an
acknowledgement of rights violations and corresponding advice to
change policy.

3.4. Impact

In this last part of my analysis, I will focus on the potential impact of
the communication procedure—I will switch my focus from analysing
procedural justice to substantive justice. I will start with analysing the
potential impact of strong words from the Committee—in their decision
on the admissibility of the children’s communication, but also in a po-
tential future communication where a rights violation is found—and

8 See for example the many articles by politicians, academics and the general
public as a response to the Urgenda case in the Netherlands (Bergkamp, 2015;
Boer, 2016; de Graaf and Jans, 2015), or the appeal by the Minister for the
Environment (2021) in the Sharma case in Australia.
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then broaden my scope to analysing the influence of the process as a
whole on climate politics, future litigation and the wider public.

First, if the Committee would have made final recommendations
about this petition, they would have merely been advisory. States do not
have an obligation to implement them, and though they do have an
obligation to respond to the recommendations and justify why they
choose to (not) implement them, there is no compliance mechanism
enforcing this. Overall, States’ implementation of recommendations of
the Committees appears very poor. In their latest report, the Human
Rights Committee states that only 22% of the responses it received from
States showed evidence that the States were implementing their rec-
ommendations to a ‘satisfactory’ level, and 32% ‘partly satisfactory’
(Limon, 2018).° One might wonder: if a high emitting country has not
changed its behaviour after the joint statement of committees, the
commitments it made under the Paris Agreement, numerous IPCC re-
ports and massive bottom-up activism addressing their inadequate
climate policies—can we really expect another non-binding recom-
mendation to have an impact?

On top of the poor implementation rate, States often do not justify
why they choose to not remedy the rights violations. While there is a
high response rate of States to the recommendations of the
committees—86% according to the analysis of Limon (2018)—the
quality of the responses by States to the committees varies considerably.
In an analysis of 100 communications, researchers showed that in nearly
half of the cases States either rejected the allegations without offering
any substantive justification, or failed to address the allegation at all
(Limon, 2018). This lack in even justifying why a State does not change
its policies after being called out on a human rights violation shows that
the communication procedure leaves the current power imbalance
intact. The power to initiate climate action for example remains with
national level governments—who are influenced by many causes of
harmful short-termism (MacKenzie, 2016)—and a Committee calling
out a human rights violation will not be the silver bullet to change this.
However, a positive recommendation from the Committee could
contribute to a tipping point. It may not drive the change, but will help
with building momentum in climate litigation cases that hold State
governments accountable.

What is also promising about the communication procedure is that it
directly helps lawyers, activists, legal scholars and others globally with
their own future climate litigation. The procedure creates official doc-
uments with evidence and arguments supporting climate change related
rights violations, which is available for all future communication pro-
cedures and other litigation. Especially in States with national human
rights frameworks, a decision by a Committee about causality and
jurisdiction—such as in this communication—can be used by litigants in
national and international tribunals globally.

Next to the legal and political influence the communication pro-
cedure might have, the media coverage of these communications—-
where children from all over the world are portrayed as victims of
climate change as well as litigants and activists keeping adults
accountable (Rogers, 2020)—can change the hearts and minds of the
wider public. Also, a strong statement by the Committees can be used as
an advocacy tool to lobby for the protection of young people worldwide.

Last, it is essential to acknowledge that even without ambitious
recommendations of the Committees—or even if the petitions are not
found admissible in the first place—the communication already has an
influence on policy-makers and the wider public, simply by being lodged
in the first place. Communications are often accompanied by media
campaigns, and every step of the communication—lodging it, States
replying, plaintiffs replying, Committees recommending, States

9 This analysis is based on the Human Rights Committee’s analysis of State’s
reports, and not an independent assessment of the actual implementation itself,
and therefore an imprecise analysis. Also, implementation may take time, and
therefore could still be done in the future.



N. van Dijk

responding—can serve as a hook for pro-active NGOs, activists, scholars
and others to spread the message. Also, governments are forced to let at
least some of their employees spend time on understanding and
responding to the communication. Though Germany, France and Turkey
have each argued that the communication against them should be
inadmissible, the governmental employees working on this may have
created change within the government itself. For example, a few months
before the children lodged their communication, eight Torres Strait
Islanders—Indigenous Australians living on low lying islands—lodged a
similar communication with the Human Rights Committee against
Australia (Murphy, 2019). Next to emission reductions, another demand
of them was that Australia would spend at least $20 million on adap-
tation measures on the Torres Strait Islands to protect the inhabitants. A
few months after the case was lodged, the Australian government
committed to paying $25 million to resilience and adaptation measures
on the Islands. We cannot know whether this was a response to the
communication or not, but either way one of the demands of the Torres
Strait Islanders’ communication was met before the Committee has
spoken a word.

4. Conclusion

Throughout the paper I have mentioned limitations and opportu-
nities of the communication procedure more generally, and specifically
in relation to the children’s communication. In this conclusion I will
highlight some overarching trends related to the procedural and sub-
stantive intergenerational justice of the procedure.

The communication procedure offers a pathway for children’s in-
terest to be recognised and represented, and for children’s voices to
participate. This procedure is one of the few pathways accessible to
children to take international legal action related to climate change.
However, future generations cannot participate (as they are not yet
born) and cannot be represented by proxies. And while there is room to
explicitly consider the interests of future generations—for example in
the Committee’s decision, or in the proposed mandate of the newly
established Special Rapporteur on the promotion and protection of
human rights in the context of climate change—they are currently left
out. On the one hand, one might argue that explicitly including the
needs of future generations is not needed, as their needs overlap largely
with those of children currently alive, and children are already suffering
serious impacts from climate change now, making children the preferred
plaintiffs. On the other hand, finding a way to grapple with human rights
violations in the (long-term) future, especially where the needs of chil-
dren might be different from those of future generations, might be
needed for future cases.

When focusing on the potential substantive justice impact of the
procedure, the analysis is grimmer. Even if the communication of the
children was found admissible, and even if the decision of the Com-
mittee would have advised States to change their behaviour, the deci-
sion would likely not have had a large impact on States’ behaviour
directly. This paper showed the state-centrism of the procedure in two
ways. First, there is an assymmetric power imbalance between (adults
in) State governments and young people and future generations that is
hard to overcome in international human rights law. For example, States
are free to decide whether they ratify the Convention and its Optional
Protocol, and can format the procedure in a way that allows them to e.g.
offer less transparency or be subject to minimal compliance mechanisms
to hold them accountable. Also, the strong upholding of the admissibility
requirement of exhausting domestic remedies disproportionately fa-
vours States. However, the Committee’s decision speaking to the juris-
diction of the States acknowledged the truly global scale of climate
change, and is a small step towards minimising state-centrism in future
climate change cases worldwide.

Second, the procedure cannot be used to bring grievances to non-
state actors directly, such as fossil fuels companies, which also perpet-
uates the State-centric bias of the international law system. However,
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the Committee’s decision found that States have effective control over
the emissions within their territory (including that of non-state actors).
So while the state-centrism is a weaknesses of the procedure from an
intergenerational substantive justice perspective, and confirms the
views of earth system law scholars about the shortcomings of the in-
ternational legal system in general, we can still see small steps in the
direction of fruitfully using human rights law for climate action.

Last, collaboration between different subspecialties of law—such as
environmental law, human rights law and Indigenous law—can help
lawyers keep an oversight on the interconnected planetary socio-
ecological problems, and prevent problem shifting where the amelio-
ration of one environmental problem could exacerbate another socio-
ecological problem (Galaz et al., 2017; Kotzé et al., 2021). In short,
human rights law has the potential to better deal with the uncertain,
global and intergenerational character of climate change, and pre-
cedents doing so will build momentum for future climate litigation.
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