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ABSTRACT

The Antarctic is one of the world’s largest and most isolated wilderness areas. The
Antarctic krill is a small crustacean that is one of the most pivotal species in the
vulnerable Antarctic ecosystem. Accordingly, it is extremely important that the krill
is given adequate legal protection by the international regulatory and management
regime. The purpose of this thesis is to provide a comprehensive analysis of the
world’s international legal regime in the context of the Antarctic krill. In particular,
this thesis examines the adequacy of the current legal regime to provide effective
management of krill and other Antarctic. marine species in light of the problem of
illegal, unregulated and unreported fishing in the Southern Ocean. The thesis
examines both legal theory and practical management in the specific context of the
Antarctic krill. The aim of the thesis is to recommend an appropriate regulatory
framework for the Antarctic krill in light of the “precautionary approach” to fisheries

management, given the krill’s importance to the Antarctic ecosystem.
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GENERAL INTRODUCTION

The purpose of this thesis is to examine the international legal regime surrounding the Antarctic
krill, a small crustacean that is one of the most pivotal species in the vulnerable Antarctic
ecosystem. There is scientific uncertainty surrounding the Antarctic krill population and the
exact effects of krill harvesting on other dependent species. Accordingly, this thesis submits that
an Antarctic krill fishing moratorium should be introduced because of this uncertainty and the
Antarctic krill’s vital role in the ecosystem. The current system of binding international treaties
and conventions is not adequate to iinplement such a moratorium and does not offer adequate
protection to Antarctic krill. Non-binding international law does offer a more comprehensive set
of marine conservation principles, however, because of its non-binding status its effects are
limited. Accordingly, it is proposed that there be a strengthening of current international legal

regime and the use of alternative mechanisms to enforce a moratorium such as trade related

- measurcs. .

The Antarctic krill is located at the base of the Antarctic food chain and forms a vital link
between plankton and larger species, channeling nutrients to those higher in the food chain,
Antarctic species depend either directly or indirectly on krill for their survival. Accordingly, it is
extremely important that krill is given adequate legal protection by the international regulatory

and management regime.

The exploitation of krill poses such a direct and alarming threat to dependent species in the
Antarctic ecosystem, (many of which are currently threatened because of past exploitation,) that
krill should receive the full protection of a complete moratorium on further harvesting. The
pivotal role of krill in the ecosystem and the dependence of so many species on krill make it
crucial that krill population is protected. Uncertainty surrounding krill population and its
interactions with dependent species and localised predator populations make it particularly
important that a harvesting ban is introduced. The application of a strong form of the
precautionary approach to resource management (discussed below) justifies a krill fishing
moratorium because of current scientific uncertainty. For such a ban to prove effective, it must
be a universally binding legal obligation. Only with a strong legal obligation that binds all
parties, even on the high seas, can krill receive the protection they need. At a minimum,
localised krill fishing bans should be introduced in sensitive areas in Antarctica where fishing

may have the most impact.



It will be submitted that the current legal regime can facilitate the introduction of a krill fishing
moratorium. Southern Ocean fisheries are regulated predominantly by the Convention for the
Conservation of Antarctic Marine Living Resources (“CCAMLR”), a Treaty that aims to achieve
sustainable exploitation of marine stocks in the Antarctic. In addition, the marine areas of the
Antarctic are governed by a whole host of binding and non-binding international conservation
instruments such as the Law of the Sea Convention, the Convention for Biological Diversity and
the UN FAO Code of Conduct for Responsible Fishing. It will be shown that although many
international agreements (soft and hard law) focus on conservation of marine species, they
contain some legal weaknesses, and accordingly there have been problems with States failing to
fully implement such agreements. These instruments also suffer from a lack of legal strength in
that a Treaty such as CCAMLR only binds those States which are parties to the Convention.

This gives rise to problems with non-party compliance. However, this thesis submits that
CCAMLR is the appropriate body to implement and monitor a krill fishing moratorium.
Improvements in enforcement mechanisms will help CCAMLR to prevent illegal, unreported and
unregulated (“TUU”) fishing in the Southern Ocean. The UN General Assembly has also
recently advocated a strengthening of the international legal framework for fisheries management
in order to combat TUU fishing. This may provide an impetus for the international community to
re-examine and strengthen current regulatory arrangements so that a krill fishing moratorium has

a greater chance of being successful.

Chapter 1 of this thesis examines the scientific data concerning the size of the Antarctic krill
population and the significance of krill to the Antarctic ecosystem and why the preservation of
krill is vital for the continued existence of that ecosystem. It is critical to this thesis to examine
the data which highlights the scientific uncertainty because this thesis advocates a krill
-moratorium in light of the uncertainty because of the Antarctic krill’s role in the ecosystem. The
chapter will also examine the history of exploitation in the Antarctic and the dangers posed by
exploitation to krill and its dependent species. Furthermore, chapter 1 will also analyse the effect
that krill harvesting is currently having on the ecosystem including effects on local predator and
krill populations. Krill indﬁstry as a whole will also be examined together with the reason why a

likely expansion of this industry necessitates a total krill ban.



Chapter 2 examines the precautionary approach to resource management, particularly in the
context of Antarctica and krill management. As discussed, there is enormous scientific
uncertainty concerning krill population and the effect of krill harvesting on the Antarctic
ecosystem. Accordingly, the precautionary approach provides a basis for a more careful
approach to management of fisheries resources such as the Antarctic krill. Adopting a
precautionary approach for the Antarctic krill should, taking into account krill’s pivotal role in
- the ecosystem, result in the imposition of an Antarctic krill fishing moratorium. At the very
least, under this approach, localised krill fishing bans should be introduced in areas where krill

fishing could affect genetically distinct krill populations or land based predator colonies.

Chapter 3 of this thesis will analyse the conservation treaties and conventions that are applicable
to krill and are entered into through formal processes and are binding on the parties (often
referred to as “hard” law). Examination of this “hard” le;w is necessary to determine whether it
can place sufficient binding legal obligations on States to protect the Antarctic krill through a
fishing moratorium. In particular, the major regulatory instrument of the Southern Ocean,
CCAMLR, will be examined to assess its legal status and effectiveness in preventing threats to
Krill population and the whole Antarctic ecosystem. Furthermore, this chapter will focus on the
Protocol on Environmental Protection to the Antarctic Treaty and its interaction with CCAMLR,
including its ability to provide effective legal protection to krill. Maritime sovereignty and the
existence of Exclusive Economic Zones (EEZs) in Antarctica will be also analysed to determine
whether krill could receive protection frorh the introduction of a fishing ban within these zones
of national jurisdiction. The chapter will also look at the Law of the Sea Convention and the
United Nations Agreement on Straddling Fish Stocks and Highly Migratory Species to highlight
both the strengths and weaknesses of these instruments and the need to improve them for the
greater good of krill and other marine species. Finally, this chapter will examine the Convention

for Biological Diversity and the role it can playin the conservation of Antarctic biodiversity.

Chapter 4 of this thesis will examine the non-treaty quasi-legal instruments and resolutio(ns that
are, in general, non-enforceable/binding on parties (loosely referred to as “soft” law). In
particular, this chapter will analyse the application of these soft law instruments to Antarctic krill
conservation and the implementation of a krill fishing moratorium. Furthermore, the limitations
of these soft law instruments will also be discussed. The chapter will first look at the Stockholm
and Rio Declarations and their ability to offer any meaningful protection to krill given their non-

binding status and a focus on development within the instruments.



The sustainable use objectives of Agenda 21 will also be analysed to highlight current
weaknesses that need to be resolved before a complete fishing ban can be effectively introduced.
These sustainable use goals will also be examined in light of the UN FAO Code of Conduct for
Responsible Fisheries and subsequent instruments supporting it, to determine whether it would
accord with a cdmplete ban and whether it can offer meaningful protection to krill in its current
form. The creation of binding obligations through the entry of the Code’s principles into
customary international law will also be discussed to highlight the effect that such a development
would have on krill protection. Finally, this chapter will focus on the 2002 World Summit on
Sustainable Development and the General Assembly resolutions introduced in the wake of this
conference. The World Summit gave rise to a number of conservation principles that could help

to manage krill and other species.

Chapter 5 will examine the practical aspects of the investigation, management and enforcement
of Antarctic krill conservation. Only with an effective and efficient management and
enforcement system can a krill moratorium be successfully implemented, particularly with the
risk of TUU fishing. Strong universally binding legal obligations are necessary for the
introduction of a comprehensive krill harvesting ban but such obligations will only prove
effective if they are fully implemented by all States and observed by all fishing vessels. This
chapter will firstly examine CCAMLR’s ecosystem approach towards management of marine
species in the Antarctic. Chapter 5 will outline the threat posed by IUU fishing and the
effectiveness of current international instruments that aim to reduce that threat. Even if strong
universally binding legal obligations exist, those obligations will only be effective if they are
backed with a comprehensive enforcement regime and strong sanctions. Chapter 5 will conclude
with an examination of the range of enforcement mechanisms currently available to determine
whether any of them can be effective in enforcing a comprehensive krill fishing ban.
Furthermore, the current sanctions that can be imposed on IUU vessels will be analysed to
determine whether they are of sufficient strength to deter vessels from flouting a comprehensive
harvesting ban. The world’s nations must vigorously enforce their conservation obligations so
that a total krill fishing ban can be successful and the whole Antarctic ecosystem can receive the

crucial protection that such a ban will provide.

Due to the Antarctic krill’s vital role in the ecosystem and the scientific uncertainty discussed
above, this thesis concludes that the current hard and soft law regimes are not capable of
ensuring the security of the Antarctic krill and their dependent species.

Current enforcement and management techniques have also proved ineffective in dealing with

the IUU fishing problem. Accordingly, it is critical that alternative means of protecting the



Antarctic krill are examined. Chapter 6 will examine an alternative means of combating ITUU

fishing through restrictive trade measures.

In particular, this chapter will analyse the legality of such measures, when applied in an
environmental context, under the free trade principles of the World Trade Organization (“WTO”)
system and the General Agreement on Taﬁffs and Trade (“GATT”). There are certain
exceptions to these principles which will also be examined to determine whether trade measures
to protect Antarctic species would fall within their ambit. The current status of environmental
issues under the WTO system will also be looked at, including the work of the WTO’s
Committee on Trade and Environment (“CTE”). Several multilateral environmental agreements
(“MEAs”) utilise trade measures to enforce their provisions. This chapter will look at the
interaction between WTO regulations and these agreements and also the interaction between
these WTO principles and customary international law. Furthermore, it will examine whether
“particular types of trade measure could be used to protect krill without infringing WTO
requirements and the application of the precautionary approach under the WTO. Finally, this
chapter will outline potential alternative avenues to the WTO for dealing with environmental

issues with a trade focus.

The final chapter of this thesis discusses the problem of overcapacity of the world’s fishing
fleets. This problem has been cited as one of the reasons for the growth of IUU fishing and has
caused many fishers to seck alternative fisheries. Qvercapacity is a problem that will focus
fishers’ attention much more on alternative fishing grounds such as the Southern Ocean and
alternative species such as the Antarctic krill. Accordingly, it is vital for this thesis to analyse the
~overcapacity problem because of its potential to impact on the effectiveness of an Antarctic krill

fishing moratorium.

Chapter 7 will begin by defining overcapacity and looking at the current status of that problem.
The chapter will then analyse the types of solutions that have been used by States to deal with
this issue and the effectiveness of such solutions. A strong legal regime is also necessary to curb
fleet overcapacity. This chapter will briefly consider the international measures that have been
undertaken to reduce capacity and will discuss whether stronger measures are required. One of
the potential causes of fleet overcapacity is the maintenance of fishing subsidies by national
governments. Chapter 7 will outline this issue and consider whether subsidies should be
maintained in any form. The status of such fishing subsidies under the WTO system will also be
discussed. In particular, the legality of fishing subsidies under the WTO’s free trade principles
will be examined to determine whether the WTO can effectively curb such subsidies and hence

curb the overcapacity problem,



This thesis makes a significant contribution to the field of Antarctic and Southern Ocean Studies.
In particular, as opposed to many of the existing works on Antarctic krill management which
focus on scientific factors, this thesis provides a comprehensive analysis of the application of all
significant international law instruments and theories to krill. The thesis provides a critique of
current legal deficiencies that need to be addressed in the future, which is something that impacts
not only on krill but all Antarctic species. Furthermore, this thesis also goes into an in-depth
analysis of how theoretical concepts in international law impact specifically on krill and on
treaties regulating the Antarctica. In particular, the thesis'looks at how legal theory can be used
to justify practical action in Antarctic in respect of krill or can provide a basis for legal challenge
or future negotiation in respect of Antarctic regulation. The thesis also canvasses a number of
alternative means that could be introduced to enhance both conservation of krill and other
Antarctic species. Finally, this thesis examines a number of recent international law and fisheries
developments that took place between 2003 and the end of 2005. In particular, there has been an
original analysis of the impact of these developments on the Antarctic krill and Southern Ocean

fisheries.



CHAPTER 1: BACKGROUND AND HISTORY

Introduction

Apart from phytoplankton, Antarctic krill is a marine living resource that forms the base of the
Southern Ocean food chain, Krill channel a large amount of nutrients and energy to higher
species in the food chain and are a vital link between plankton and these larger species. Part I of
this Chapter will exarﬁine the unique status of the Antarctic ecosystem and the long history of
natural resource exploitation in Antarctica. The thesis will chart the rapid degradation of many
species through overexploitation which has forced people to turn their attention to new sources
of Antérctic exploitation, culminating in the rise of a modern krill harvesting industry. The
concern surrounding the new industry’s effect on krill will then be examined, as well as the steps
towards introducing conservation measures to protect krill. This Part will then focus on the
introduction of the Convention on the Conservation of Antarctic Marine Living Resources and

chart the Convention’s development of measures to protect krill.

Parts II and IIT will examine the significance of krill to the Antarctic ecosystem and why it is
important that krill be conserved. Firstly, the biology of the Antarctic krill, its distribution, and
its feeding habits in Antarctica will be examined. The significance of krill will then be discussed
in ‘terms of its vital role at the base of the ecosystem and the dependence of other species on it.
Part IV focuses on this important function and the reason why uncertainties concerning krill
population estimates will mean that a greater level of krill conservation is required. The need to
adopt a precautionary approach to krill management is necessary because of this uncertainty.

" The precautionary approach is discussed in Chapter 2 of this thesis.

Part V of this Chapter will examine krill harvesting and krill fishing industry. The current
management regime has both legal and enforcement weaknesses that make it inadequate to
effectively conserve krill. The problem of by-catch from krill harvesting and the uncertainties
surrounding the problem will be outlined together with the detrimental impact on dependent
predator species from localised krill harvesting. A precautionary approach should be adopted
because of these weaknesses and uncertainties. Finally, this Part will detail current levels of krill
fishing and the effect that those levels will have on the ecosystem. Part VI will look at the likely
increase in current harvesting levels that will result from increases in demand for current krill
products. New uses of krill in aquaculture and biotechnology are also likely to increase demand
for krill. This Part will outline recent developments in technology that will reduce krill

harvesting costs and lead to greater profits and likely greater levels of harvesting. Because of the



uncertainties surrounding krill population itself and the impact of fisheries on dependent species,
the threat of increased harvesting levels should be a justification for adopting a precautionary
approach to krill management. This approach will be discussed in Chapter 2, the strongest form

of which would suggest that a moratorium on Antarctic krill fishing should be introduced.

Finally, Part VII of this Chapter will discuss the uncertainty of environmental effects on krill
population. The problems that such uncertainty poses in setting catch limits for krill will be
examined along with the potentially detrimental effect on dependent species if catch limits are
.incorrectly set. A higher level of krill conservation is necessary because of the uncertainties
surrounding krill population and their interaction with other species. A comprehensive ban on
krill harvesting should be considered as a real option because of the vital role of krill in the
écosystem. A high level of conservation is also necessary because lower costs of krill harvesting

and greater demand for krill are likely to lead to a larger krill industry in the future.

I. The Historical Exploitation of Antarctic Marine Living Resources

Antarctica is an ice covered continent straddling the southern end of the globe. The Antarctic
land mass is 13.5 million square kilometres in area and seventy percent of the world’s fresh
water is contained in the ice cap that covers the continent.! However, despite this expanse of ice,
Antarctica is réally a desert that receives a very small amount of precipitation in the form of
snow.? Antarctica’s land mass is also surrounded by ice shelves and anﬁual sea ice that expands
dramatically during the winter.® Antarctica is home to many marine species in the nearby
Southern Ocean. The Southern Ocean makes up approximately 10 percent of the geographic
area of the world’s ocean” and is home to many varied and unique species. The distinctive
nature of the Southern Ocean makes it essential that these unique species are conserved so that
their inherent and economic value can be preserved for future generations. Preservation of such
marine species will ensure that the biological diversity’ of the Antarctic ecosystem as a unique
world habitat remains intact. The Antarctic ecosystem has been threatened in recent years by
exploitation of its natural resources, which has been compounded by the inadequacies of the

current regulatory regime. Krill need to be protected by a strong legal regime because of their

" Friedham, R. and Akaha, T. 1989. Antarctic Resources and International Law: Japan, the United States,
gmd the Future of Antarctica. Ecology Law Quarterly, Vol 16: 119-154 at 124

Ibid
? Kindt, J.W. 1988, Ice-Covered Areas and the Law of the Sea: Issues Involving Resource Exploitation and
the Antarctic Environment. Brooklyn Journal of International Law, Vol 14(1): 27-71 at 28
* Ibid, 29
5 The concept of biological diversity will be discussed in greater detail in a subsequent chapter.



vital role in the ecosystem. The dependence of many species on krill means that a complete ban
on harvesting or the introduction of localised “no-take” zones (which amount effectively to
localised harvesting bans) should be considered as possible options. Legal and enforcement
problems with the current regulatory system give impetus for the need to adopt a precautionary

approach to krill management.
Exploitation of the Antarctic

The exploitation of Antarctica’s natural resources is not a new phenomenon. People have been
plundering the Antarctic ecosys{em for several centuries. Antarctica has been e‘xploited ever
since South Georgia Island was discovered in 1775 by Captain Cook.® Seals were one of the first
Antarctic resources to be utilised. There was major exploitation of fur seals in Antarctica and the
sub-Antarctic islands.” The Sealing industry began on South Georgia and spread to other sub-
Antarctic islands.® Fur seal colonies in South Georgia, the Falkland Islands and the South
Shetland Islands were exploited heavily by eafly hunters.’” Fur seals were almost wiped out from
South Georgia by 1822'° and were hunted virtually to extinction in the South Shetlands.'! On

Macquarie and Heard Islands significant depletion of seal stocks also occurred.'

6 Chittleborough, G. 1984. Nature, extent and management of Antarctic living resources. in Australia’s
Antarctic Policy Options edited by Harris, S. Centre for Resource and Environmental Studies: Canberra at
141

7 Gulland, J.A. 1988. The Management Regime for Living Resources. in The Antarctic Legal Regime.
edited by Joyner, C.C. and Chopra, S.K. Martinus Nijhoff Publishers: London. at 221

¥ Chittleborough, G. Supra, fn 6, 141

? Couratier, J. 1983. The regime for the conservation of Antarctica’s living resources. in Antarctic
Resources Policy. edited by Vicuna, F.O. Press Syndicate of the University of Cambridge: Melboumne. at
139

10 Chittleborough, G. Supra, fn 6, 141

" Gulland, J.A. Supra, fn 7, 221

2 Chittleborough, G. Supra, fn 6, 143



The degradation of fur seal stocks then resulted in a change of focus for hunters to exploitation of
clephant seals.”” The clephaﬁt seals were harvested from 1830 for their oil."* The level of
harvesting reduced as seal numbers declined.!®* The fur sealing industry was revived in 1870'6,
particularly on South Georgia.!” Seals were exploited until 1920 and this exploitation continued
on South Georgia until 1964."® In June 1972, the Convention for the Conservation of Antarctic
Seals was adopted to protect the seal population.”” To date, commercial sealing has not resumed
in Antarctica. However, the history of commercial sealing shows the huge potential for
exploitation in Antarctica to have a catastrophic effect on populations. Krill could easily suffer

the same fate if an uregulated krill industry took hold in Antarctica.

Commercial exploitation of the larger Antarctic species has also taken place in the past. Modern
whaling in Antarctica began with the establishment of a whaling station on South Georgia in
1904.* Many species were exploited including blue, sei, sperm, fin, minke and killer whales.
There were huge reductions in the numbers of larger Antarctic whales as a result.” In the 1930s,
several whale specics were threatened by excessive harvesting.” The severe danger posed to
sustainable exploitation of whales provided the impetus for a Convention to regulate whaling,
which was signed in 1946.2* An increased concern with whale exploitation gave momentum to
the need for complete conservation of whales. The International Whaling Commission made a
recommendation for whaling to cease in the Antarctic in 1982. This moratorium came into
operation in 1986.* Whales in Antarctica are currently protected from exploitation except for
certain seientific purposes. Prior to the whaling moratorium the urgent need for an international
legal regime for whaling that would address management and conservation issues demonstrated
the impossibility of sustainable exploitation if no controls were imposed on fishing vessels. King
and royal penguins were also harvested for their oil on places such as Macquarie and Heard

Islands, again leading to a dramatic reduction in their numbers.*®

¥ Ibid

" Couratier, J. Supra, fn9, 139 B
I Chittleborough, G. Supra, fn 6, 143

16 Couratier, J. Supra, fn 9, 139

'7 Chittleborough, G. Supra, fn 6, 143

'8 Couratier, J. Supra, fn 9, 139

Y Ibid, 144

20 Chittleborough, G. Supra, fn 6, 144

! Friedham, R. and Akaha, T. Supra, fn 1, 125

22 Chittleborough, G. Supra, tn 6, 144

23 Couratier, J. Supra, fn 9, 139

2 Ibid, 141

% Baird, R, 1997. Fishing the Southern Ocean: The Development of Fisheries and the Role of CCAMLR
in their Management. University of Tasmania Law Review, Vol 16(2): 160-183 at 166

26 Chittleborough, G. Supra, fn 6, 143
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Similar to these abovementioned species, krill also require an effective regime to regulate and
control commercial harvesting if sustainable exploitation of krill is to be achieved. A similar
regime would be required if a comprehensive ban on harvesting were a desired objective. The
likely future increases in krill harvesting and the scientific uncertainty surrounding the

population would justify such a moratorium.?’

The decline in numbers of larger species combined with renewed conservation concerns about
those species turned the attention of fishing nations to species lower down the food chain. The
Southern Ocean provides a habitat for about 100 different species of fish.*® Overexploitation of
these Antarctic species was quite common in the past. Finfish, for example, were extremely
overfished around South Georgia in the early 1970s and stocks took years to recover. >’
Overexploitation of such resources is still a problem that needs to be overcome. These
difficulties stem from the inability of the current system to adequately regulate and control
ﬁshing activities in the Southern Ocean. The historical decline in levels of Antarctic fish
populations focussed attention on species lower down the food chain such as the Antarctic krill.
Between 1976 and 1977 there was a huge increase in interest displayed by countries in krill
fishing. ** Such interest was due in part to a greater level of research conducted by countries such
as Poland and West-Germany.>' This research improved the harvesting technology and the

efficiency of krill fishing. This initial exploratory fishing had the potential to substantially

increase krill harvest, 2

The changing fisheries pattern of world fishing fleets was also a major problem. Numerous long
distance fishing vessels were no longer able to fish in their traditional grounds because of an
increasing number of State declarations of Exclusive Economic Zones.”® Greater attention was
therefore directed towards Antarctic marine resources. Concerns about overexploitation of
fisheries resources provided the impetus for negotiation by the Antarctic Treaty Parties for a
comprehensive conservation regime for the Southern Ocean.** The increased interest in krill
exploitation in recent years has made some kind of conservation regime essential. The history of
overexploitation of other species has shown the pdtential for serious detrimental harm to occur

when a species is commercially harvested.

T These ideas are discussed in more detail in connection with the precautionary approach/principle in
Chapter 2.

% Priedham, R. and Akaha, T. Supra, fn 1, 125

¥ Gulland, J.A. Supra, fn 7, 222

30 Auburn, F.M. 1982, Antarctic Law and Politics. Croom-Helm: Canberra. at 206

' Ibid

2 Ibid

 Ibid

* This regime has become known as the Convention for the Conservation of Antarctic Marine Living
Resources.
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An effective management regime is therefore necessary to ensure that krill do not suffer from the
same pattern of overexploitation that has plagued other species throughout Antarctica’s history.
The weaknesses embodied in the current legal regime, including the mechanisms for
enforcement, makes it difficult to maintain adequate control of fishing activity. Thisis a
particular problem'in the Antarctic due to its geographic isolation and the vast area it
encompasses. The likely expansion in krill industry makes it vital that a precautionary approach
to krill management is adopted. A complete harvesting ban would be the strongest form of such
an approach. Such a measure could help to achieve sustainable exploitation of larger species that

depend on krill and are more economically attractive to fishers.

History of Krill Conservation

The first signs of a-Southern Ocean conservation regime came in the Seventh Antarctic Treaty |
‘Party Consultative Meeting in 1972, which involved informal talks on the need to regulate
exploitatioh of living resources.*® The following Eighth meeting in 1975 had little focus on a
potential regime regulating marine Antarctica but saw some agreement among the parties of the
need to accomplish protection, scientific study and rational use of marine living resources.”® The
_critical step in gaining protection for the Antarctic krill had its origins in the decision at the Ninth
Consultative Party Meeting in'1977 to hold a Special Consultative Meeting in 1978 in order to
plan protection for marine species in Antarctica.’’ A comprehensive management regime was to
be designed by that time.*® Such a regime was necessary if krill were to be given effective
protection from exploitation. Simply maintaining an unregulated environment was not
acceptable because it exposed krill to the same risk of exploitation that decimated seal and whale
numbers beforehand. A marine regulatory regime was necessary to prevent krill from being

overexploited, an outcome which would have had major ramifications for the whole ecosystem.

3% Howard, M. 1989. The Convention on the Conservation of Antarctic Marine Living Resources: A Five-
Year Review. International and Comparative Law Quarterly, Vol 38: 104-149 at 108
36 11,5

Ibid, 109
" Heap, J.A. 1991. Has CCAMLR Worked ? Management Policies and Ecological Needs. in The Antarctic
Treaty System in World Politics. edited by Jorgensen, A. and Ostreng, W. Macmillan; London. at 46
* Auburn, F.M. Supra, fa 30, 205
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The Ninth Antarctic Treaty Party Consultative Meeting saw the formulation of the main
components of the Convention. > Recommendation IX-2 of this meeting contained the basic
features of the new regime and many principles contained in it were eventually placed in the
Convention.*® These brinciples included the geographical area covered by the Convention and
the need for an ecosystem approach to resource management.*’ The recommendation also
focussed on the effective conservation of marine living resources. > The Final Report by the
Working Group on Living Resources of the Ninth Meeting made it clear that the concept of
conservation also embodied rational use of the resources. ¥ A concluding round of negotiation
took place at the Tenth Antarctic Treaty Party Meeting** before a final meeting was held in
Canberra in May 1980 to put the finishing touches to the new Convention for the Conservation of
Antarctic Marine Living Resources.* Signature of the Convention was possible from August
1980% and Argentina, Australia, Belgium, Chile, France, East and West Germany, Japan, New
Zealand, Ndrway, Poland, South Africa, USSR, UK, and the US were the original parties.*’” The

Convention came into force on 25 May 1982 at the first meeting in Hobart.*

The new Convention did not provide immediate protection for the Antarctic krill although
po‘ssible management approaches for krill were first considered in 1984 and there was a major
conference in 1989.% The early history of the Convention was characterised by a lack of action.
In 1984, net mesh sizes and a fishing prohibition within 12 miles of South Georgia were the only
conservation measures in place.*® The Scientific Committee’s first meeting was held in 19823
There was, however, conflict between parties over the Committee’s role in the early years of
CCAMLR.” Some countries saw the Committee as simply a consultative body which expressed
scientific opinion, others saw it as a political body.” The danger with the Scientific Committee
being perceived as a political body is that its opinions may be given less credence by parties. A
purely consultative body may have more weight given to its scientific opinions and it may -

therefore perform a more effective role than if it was seen as political,

¥ 1bid, 215

4 Couratier, J. Supra, fn 9, 145

Y 1bid

2 Auburn, F.M. Supra, fn 30, 215
“ Ibid, 216

* Howard, M. Supra, fn 35,111

*Howard, M. Supra, fn 35,112

“6 Baird, R. Supra, o 25, 166

7 Ibid

* Puissochet, J. 1991. CCAMLR - A Critical Assessment. in The Antarctic Treaty System in World
Politics. edited by Jorgensen, A. and Ostreng, W. Macmillan; London. at 73

¥ Croxall, J.P, Bverson, L. and Miller, D.G.M. 1992. Management of the Antarctic krill fishery. Polar
Record, Vol 28(164): 64-66 at 64

5% Gulland, J.A. Supra, fn 7, 234

5! Howard, M. Supra, fn 35,117

2 Ibid

5 Ibid
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In the beginning of CCAMLR there were also problems with the statistics needed to formulate
and implement conservation measures. Many countries gave basic statistical data only.”* There
was a much more detailed definition of the data needed to monitor exploited and dependent
species by the Scientific Committee and Working Groups during 1984 and 1985.”° Statistical
data is a necessity if precautionary catch limits are to be properly formulated. This original
reticence of members to give statistical data could have created great difficulties in formulating
catch limits and made it hard for CCAMLR to provide an effective management regime. Indeed,
a lack of data still makes it difficult for CCAMLR to formulate accurate precautionary catch
limits for krill.

There was finally some movement towards krill conservation when the Ad Hoc Working Group
‘on krill was established in 1987.”® The Ad Hoc Working Group on krill had the task of
reviewing studies of krill population; looking at growth rate studies; reviewing estimates of
reproductive mortality rates; looking at krill distribution studies; and looking at data on existing
krill catches.”” This Working Group was set up as a permanent body in 1988.%® The Working
Group on krill reViewed the methods used to estimate krill populations; reviewed information on
the size and distribution.and composition of krill harvesting; looked at the effect of future krill
harvesting; reported to the Scientific Committee; and liaised with CCAMLR’s Ecosystem
Monitoring Programme (CEMP) Working Group on impacts of krill fisheries on other species.”
The permanent Working Group looked much more at management issues, rather than just
focussing on biological parameters like the ad hoc group.®® A management focus may be a
necessity when studying krill. Because CCAMLR focuses on how to manage the whole
Antarctic marine ecosystem, scientific studies should take into account the relationship between
krill and other species and how biological factors may impact on any potential management
regime. Scientific studies that also consider management implications of biological data can
only strengthen krill conservation in the future. However, uncertainties with the data still exist
and this provides one justification for introducing more comprehensive krill conservation

measures.

5 Gulland, J.A. Supra, fn 7,235

5 Ibid

% Croxall, J.P, Everson, 1. and Miller, D.G.M. Supra, fn 49, 64

57 Nicol, S. 1991, CCAMLR and its approaches to management of krill fishery. Polar Record, Vol 27:
229-36 at 231

5% Croxall, J.P, Everson, I.-and Miller, D.G.M. Supra, fn 49, 64

% Nicol, S. 1991. Supra, fn 57,231

“ Ibid
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There were concerns in 1989 about the possible adverse impact of krill fisheries on krill and its
predators.’ The Working Group came to the conclusion a year later in 1990 that the deficiencies
in data made it impossible for them to adequately advise CCAMLR’s Scientific Committee. *
The possible adverse effects of krill fisheries on krill predators was also highlighted in 1992, but
inadequate data again restricted the ability of the Working Group to advise the Commission. ©
This highlights the problem with data uncertainty concerning krill, however, in line with the
precautionary approach a lack of data should not have stopped the Commission introducing some
form of protection for krill. The lack of protection for krill was also shown by the lack of
discussion on the topic by the Commission of CCAMLR. The Commission did not have a
reported discussion on krill until the Fifth meeting.** Substantial discussion of krill was not a
feature of the Commission’s deliberations until the Ninth meeting.*® This shows an extreme lack
of foresight on the Commission’s part. The Commission should not have avoided dealing with
krill protection because of data uncertainty. Leaving krill fishing unregulated exposed krill to a
huge and unacceptable risk of exploitation that could have affected krill in the same way as it has

damaged other Antarctic species in the past.

The Eighth meeting of the Commission did acknowledge the Scientific Committee’s view that
the possibility of precautionary catch limits for krill should be examined.®® Part of the Agenda
for the Ninth meeting involved an examination of the need for such precautionary limits.*’
Fishing nations were against such limits because of the lack of data concerning krill
populations.®® They wanted more scientific data before such limits were imposed.* It was also
argued that future krill catch numbers were not going to increase, so limits were not required.”
This view ignores the potential for new krill products to be introduced and potential changes in
the economics of krill harvesting. As evidenced by current developments, new krill products are
being developed and these new markets, combined with decreases in harvesting costs, have
improved the economic viability of krill industry. Krill finally received some protection in the

form of precautionary catch limits in 1991.

¢ Baird, R. Supra, fa 25, 176

8 Ibid

3 1bid, 177

% Nicol, S. 1991. Supra, fn 57, 232
 Ibid

 1bid, 234
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Alarmingly, krill received no protection for this substantial period after CCAMLR’s inception,
despite the fact that krill harvesting levels then were a great deal higher than present levels. The
lack of action could partly be attributed to deficiencies in scieﬁtiﬁc data on krill at the time,
however, CCAMLR’s precautidnary approach dictates that lack of data should not prevent
conservation measures being put in place.”! CCAMLR cannot afford to take such a long time in

the future before acting if krill are to be conserved by that regime.

" The precautionary approach will be discussed in greater detail in Chapter 2.
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IL Krill Biology

Krill are a species of crustacean’” that fdrm an essential link in the Antarctic ecosystem between
phytoplankton and higher forms of life.”” The largest species of Antarctic krill is known as
Euphausia superba’ and can grow to a maximum of 6.5cm and weigh over a gram.” Antarctic
krill have a circumpolar distribution’® but are scarcer in the open ocean than near the edge of ice
sheets.”” Krill are found in swarms that are extremely dense, with some swarms having densities
of over a million animals per cubic metre of water.”® These swarms give the water a reddish-
brown colour because of their density.” The main concentrations in Antarctica are near the
South Orkney Islands, South Georgia, South Sandwich Islands, Bouvet Island, the Ross Sea, and
off Wilkes Land.* This makes strong conservation measures in these waters essential if krill are
to be protected. Even if a comprehensive ban on krill fishing is not introduced, some form of
seasonal or total ban should be introduced for at least some of these high krill concentration

arcas.

Laerpiy dogs ‘

Krill Biology

Source: Nicol, S. 1995. Antarctic Krill. Encyclopaedia of Environmental Biology. Academic

Press

Z Nicol, S. 1995. Antarctic Krill. Encyclopaedia of Environmental Biology. Academic Press at 389
1bid

™ Alverson, D.L. 1980. Tug-of-War for the Antarctic Krill. Ocean Development and International Law,

Vol 8: 171-181 at 177 :

5 Nicol, 8. 1995. Supra, fn 73, 389

" Nicol, S. and Endo, Y. 1999. Krill Fisheries: Development, management and ecosystem 1mphcat1ons

Aquatic Living Resources, Vol 12(2): 105-120 at 106

" Nicol, S. 1995. Supra, fn 73, 391

" Nicol, S. and Endo, Y. Supra, fa 75, 106

" Nicol, S. and De la Mare, W. 1993, Ecosystem Management and the Antarctic Krill. American Scientist,

Vol 81: 36-47 at 37 ’

8 Alverson, D.L. Supra, in 75, 174
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Krill are more mobile than plankton, which are organisms that drift with ocean currents.* They
have 5 pairs of swimming legs and are heavier than water. This impediment requires them to
swim for short periods to remain afloat. There is some vertical migration of krill, but they are
usually found in the top 200m of the water column.® Krill have several luminous organs located

? They also have six pairs of legs that are

near their swimming legs, abdomen, mouth and e_yes.8
used to collect food and move it into the mouth.* There are 11 mouthparts that are necessary. to
grind up krill’s food.*® Krill were previously believed to live for only 2 years in the wild, but
new evidence suggests that they live at least 5 years.®® In laboratories, their potential life span
has been extended to as much as 11 years.¥” Krill mainly feed on drifting microscopic plants,
knbwn as phytoplankton. These plants rely on light at the ocean’s surface to _photosy‘nthesise.88 |
The main blooms of phytoplankton begin in October and can continue right through autumn.®
Krill can live at least 200 days in the laboratory without food by reducing their body size. This
could be the mechanism for them to survive Antarctic winters when phytoplankton is scarce.”
Krill provide a link between the phytoplankton and species higher in the food chain making them
a crucial species in marine Antarctica. ‘Consequently, a comprehensive harvesting ban should be
considered for Antarctica in order to facilitate greater protection for dependent species and allow

the continued sustainable exploitation of such species.

8 Nicol, S. 1995. Supra, fn 73, 390

82 Nicol, S. and Endo, Y. Supra, ta 77, 106

8 Nicol, S. 1995. Supra, fn 73, 390

¥ Ibid

5 Ibid

8 Nicol, S. and De la Mare, W. Supra, fn 80, 42
¥ Nicol, S. 1995. Supra, fn 73, 395

88 Ibid, 393

8 Chittleborough, G. Supra, fn 6, 136

% Nicol, S. and.De la Mare, W. Supra, fn 80, 43
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1. The Role of Krill in the Antarctic Ecosystem

Krill represent an essential link in the Antarctic ecosystem. As discussed above, krill are vital
because they feed off phytoplankton and channel the nutrients and energy of the phytoplankton
to other species that do not feed on the phytoplankton, either directly or indirectly, higher up in
the Antarctic food web. As such, Antarctic krill are essential for providing energy to larger

species in the food web (see, for example, Nicol®).

There are some claims that Antarctic krill plays a more important role than species in similar
positions in other ocean ecosystems.” Only a small number of species exist in the extremely
short Antarctic food chain.” This makes it extremely vulnerable to exploitation and necessitates
the maintenance of a strong regulatory regime governing marine species in Antarctica. Many of
these species are either directly or indirectly dependent on krill. Among the predators that feed
directly on krill are finfish, squid and seals (particularly the crabeater seal). Penguins, such as
the Adelie, chinstrap and gentoo, are also highly dependent on krill. Studies of penguins and
seals have shown that poor breeding seasons correspond to times when krill numbers are
depleted.*® The baleen whales also feed directly on krill. There have been‘ some suggestions that
whale migrations to Antarctica are caused by the desire to feed on krill. There is also a
stsibility that huge decreases in whale populations may have contributed to increases in krill in

recent years.95

Krill are also important for species that feed on krill predators. Such species indirectly rely on
krill for their own prosperity. These species include birds, such as the black-browed Albatross
and Antarctic petrel, and the toothed whales. The abundance and position of krill in the
Antarctic food web make it a vital species in the Antarctic ecosystem.”® Krill channel a large
amount of nutrients and energy to higher species in the food chain.”” Disturbing krill could have
a much greater effect than depleting species higher up in the food chain.®® The extreme
importanée of krill in the Antarctic ecosystem should provide impetus for the complete

protection of krill.

! Ibid

%2 Alverson, D.L. Supra, fn 75, 177

% Gulland, J.A. Supra, fn 7, 220

o Brierly, A. and Reid, K., 1999. The Kingdom of Krill. New Scientist, Vol 162, 17 April: 38-41. at 40
% Kindt, J.W. Supra, fn 3, 34

% Nicol, S. 1995. Supra, tn 73, 395

7 Howard, M., Supra, tn 35, 110

* Ibid
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The total protection of krill provides dependent predators with a more reliable food supply.
Without protection, dependent species would have a greater vulnerability to fishing and a lower
recruitment rate because of potential reductions in food. A lack of protection could also threaten
the whole Antarctic ecosystem because krill forms the base of that ecosystem. Conserving the
Antarctic ecosystem would also conform with the conservation objectives of international
instruments such as the Protocol on Environmental Protection to the Antarctic Treaty.”
Furthermore, krill conservation would give greater protection to the variability of Antarctic

190 and would

species in accordance with the objectives of the Convention on Biological Diversity
allow the optimum utilisation of other dependent species in conformance with the Law of the Sea
Convention'” while giving those species some measure of protection by conserving krill as the

ecosystem’s base.

The role that krill plays in predator breeding will be discussed in greater detail in a subsequent
section, however, it should be noted that krill does have an important impact on predator species.
For example, Ichii et al conducted a study of the impact of krill fishing on local penguin
populations and fouhd that the fishery could have an advese impact on penguins during their
breeding season.'” Agnew and Marin have also documented the dependence of predator species

on krill and the multiplying effect that krill fishing can have on predator species.'®

In respect of whales, a high krill harvest may reduce the rates of increase of baleen whales and
threaten their existence.'™ A low krill harvest combined with a sustainable catch of séals may
keep seal numbers constant while increasing baleen whale numbers but dramatically increasing
minke whale numbers.'” Accordingly, it can be noted that there is a delicate balance between

krill and other species that should not be disturbed lightly by krill harvesting.

% This instrument will be discussed at length in Chapter 3.

1% The concept of biological diversity and the Biodiversity Convention will be covered in detail in Chapter
3.

%" The Law of the Sea Convention will be discussed in Chapter 3.

192 1¢hii, T., Naganobu, M. and Ogishima, T. 1994. An Assessment of the Impact of krill Fishery on
Penguins in the South Shetlands. CCAMLR Science, Vol 1: 107-128

1 Agnew, D.J. and Marin, V.H. 1994. Preliminary Model of Krill Fishery Behaviour in Subarea 48.1.
CCAMLR Science, Vol 1: 71-79 at 72 ’

104 Chittleborough, G. Supra, fn 6, 153
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v, Uncertainties Surrounding krill Population

Past perceptions of a huge krill biomass formed the basis for proposed large scale fisheries.'®
The wide distribution of krill in Antarctica makes it difficult to obtain reliable estimates of
population size.'”” Krill distribution is not uniform throughout the Southern Ocean. Various
methods have been used in the past to estimate krill population. Catch rates from nets towed
behind ships are sometimes used to calculate krill nﬁmbers. Nets often do not collect a
proportion of krill, resulting in underestimates of population. Large animals can swim fast
enough to evade nets and small krill may slip out of the nets.'® The production rate of
phytoplankton has also been used as a measure of krill population. Similarly, the consumption of
krill by predators and the abundance of krill larvae are also utilised to estimate krill numbers.'®
All of these techniques are prone to error which creates uncertainty about the true size of krill
population and may lead to poor management decisions that could harm the whole ecosystem,
The current management regime may not be able to provide a high level of protection to krill if
its decisions are based on inadequate data, although a number of techniques have been

introduced to take into account this uncertainty (these will be discussed later in this thesis).

Acoustic surveys have also been used to detect krill. Such surveys utilise an echosounder that
transmits sound that is then reflected back from objects in the water. The return time and
proportion of sound returned can be used to determine the depth and quantity of species. Such

techniques encounter many problems including picking up other species on the echosounder''?

" yertical migration of krill

and difficulties using sound reflections to calculate krill density.
can also complicate the measurements.''? Krill may be swimming above the echosounder.
Noisy environments, such as pack ice, also make it difficult for the echosounder to record
accurate data. Acoustic surveys are unable to survey krill populations living under the ice and
this can result in a large undetected mass of krill.'"® Complications with estimating krill
populations have led to wildly fluctuating estimates of krill biomass in the past, ranging from 14

to 7 000 million tonnes.'* Such uncertainties make it extremely difficult to manage krill stock

1% Nicol, S., Constable, A.J. and Pauly, T. 2000. Estimates of Circumpolar Abundance of Antarctic Krill
Based on Recent Acoustic Density Measurements. CCAMLR Science, Vol 7: 87-99 at 89

17 Nicol, S. and De la Mare, W. Supra, fn 80, 38

"% Nicol, S. 1995. Supra, fn 73, 392

19 Nagata, T. 1983. The Implementation of the Convention on the Conservation of Antarctic Marine
Living Resources: needs and problems in Antarctic Resources Policy. edited by Vicuna, F.O. Press
Syndicate of the University of Cambridge: Melbourne at 121

"% Nicol, S. and De la Mare, W. Supra, fn 80, 40

"'Nicol, S. 1995. Supra, fn 73,392 -

"2 Ibid )

3 Nicol, S., Constable, A.J. and Pauly, T. Supra, fn 107, 94

" Ibid, 88
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with a high level of precision. This is an even greater concern for krill because of the large

number of species that (directly or indirectly) depend on them for survival.

This thesis submits that, as there are clear difficulties with estimating krill biomass, then krill
should receive total protection from harvesting until such difficulties are resolved. Such a view is
consistent with a strong form of the precautionary approach discussed in Chapter 2, Krill’s vital
role in the ecosystem means that errors in estimating the population could lead to decisions that
may threaten many other species. This would not only conflict with the “rational use”
conservation objectives of CCAMLR, but would also conflict with the conservation objectives of

the Madrid Protocol and the sustainable use goals advocated by the Law of the Sea Convention.

A recent CCAMLR study in 2000 utilised acoustic surveys and estimated the biomass of krill to
be between 60 and 155 million tonnes. The precautionary catch limit of 1.5 million was revised

. vyqr . . . 1
upwards to over 4 million tonnes in accordance with the new estimate.'"

In addition, a “trigger”
level of 620,000 tonnes was set for Area 48 of the Convention zone at which the Area would be |
subdivided into smaller management units. The 2000 survey employed various techniques to
reduce estimate error including the use of several survey ships and conducting surveys at the
same time each day.''® Error resulting in skewed observations may still be present because of
problems such as a large undetected krill population. This type of survey may, however, be the

/best method of estimating krill.""” Uncertainty is still prevalent in krill population estimates
because of the difficulties in making such estimates. The recent CCAMLR survey has provided
a krill estimate much lower than previous estimates. That is, to restate the submission presented
above, if reasonably accurate measurements of krill populations cannot be obtained, then krill
must be protected from exploitation. Even if the current acoustic survey was the best method
available it still suffers from uncertainty. Adopting a weak form of the precautionary approach

involving catch limits may not be enough if, because of inaccurate population estimates, damage

is done to the ecosystem before its effects can be detected.*®

' Ibid, 95

"6 These techniques may have reduced some of the problems in gaining accurate results.

" Ibid

8 CCAMLR does try to take uncertainty into account in its mathematical models used to formulate
precautionary catch limits,
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The models used to estimate krill yield do take into account uncertainties in estimates of
biological parameters (these models will be discussed in greater detail in a later Chapter).
However, estimating changes in krill populations is still problematic because of insufficient data
on matters such as krill consumption by predatorsl 19. distribution variations; spawning areas;
development rates; and how krill abundance changes with distance from the edge of the ice.'® A
large krill population could, arguably, mean that precautionary catch limits (i.e. a weak form of

the precautionary approach) are sufficient to protect krill even with a high level of uncertainty.

"9 Nicol, S., Constable, A.J. and Pauly, T, Supra, fn 107, 95
20 Nagata, T. Supra, fn 110, 128
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At the creation of CCAMLR in 1980, 424,821 tonnes of krill were harvested. At that time, krill
industry was the 24th largest fishery in the world and the biggest crustacean fishery.'”' The
apparently massive krill population has previously given the impression that harvesting levels are
low.'” However, there are concerns that even apparently small catch levels could affect

12 Uncertainty concerning krill populations could have major effects on

dependent species.
predator abundance despite the adoption of a management approach focussed on catch limits.
The potential for adverse changes because of estimation uncertainty provides support for a
comprehensive ban on krill fishing. Such a moratorium would prevent detrimental changes to
prey populations and would uphold the ecosystem conservation objectives of CCAMLR and
other international instruments such as the Madrid Protocol. These ecosystem conservation goals

would also maintain species variability in conformance with the Convention on Biological

Diversity.

V. Krill Fishing Industry

When large Antarctic predators, such as seals and whales, were reduced in number, there was
increased interest in other Antarctic species. Finfish were the next species to be severely
depleted as a result of exploitation'** and attention then turned to krill. Experimental krill fishing
expeditions occurred throughout the 1960s, but only small catches were made. Krill fishing
became attractive in the 1970s because of the minimal control that coastal states exercised over
the industry. There were also major improvements in technology'®® and subsidies given to

126 that made krill fishing more viable. Further improvements in technology and

fishing fleets
fishing subsidies will be particularly dangerous if the current regime is not strengthened to

eliminate some of its legal and enforcement weaknesses.

2! Nicol, S. 1991. Supra, fn 57, 229

22 1bid, 230

2 Everson, 1. and Goss, C. 1991. Krill fishing activity in the southwest Atlantic. Antarctic Science, Vol
3(4): 351-358 at 351

2 Nicol, S. 1995. Supra, fn 73, 397

15 peterson, M.J, 1986. Antarctic Implications of the New Law of the Sea. Ocean Development and
International Law, Vol 16(2): 137-181 at 155

126 Fishing subsidies and the overcapacity of the world’s fishing fleet will be discussed in Chapter 4.
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Fishing fleets can easily locate krill in dense swarms in the upper layers of the sea.'”” Ships
avoid areas where krill are feeding because such krill have a green tint, spoil rapidly and have an
unusual taste. They aim to harvest 10 tonnes of krill per haul of nets. This can be achieved
extremely quickly (sometimes in less than 15 minutes) in high concentrations of krill but
excessive hauls are avoided because krill become crushed in the nets.'”® Japan tested a krill
fishing trawler in 1974 that could catch 16 tonnes of krill per day. A West German trawler, the
Weser, could catch 8 to 12 tonnes an hour during intense fishing periods in 1975-76.'% At its
peak in 1983 the per annum catch was over half a million tons, the majority being caught by the
USSR."™ The major fishing nations in the past have been Japan, the USSR, Korea, Poland and
the UK. Krill catch by these states rose at one point to 530,003 tonnes per annum."*’ There were

fears that this increased activity would mean the demise of krill.'*

The emergence of a krill
fisheries industry means that an effective management regime is necessary to ensure that krill are
properly protected. The significant krill harvesting that has taken place in the past shows the

need for CCAMLR to maintain a comprehensive management regime for krill,

Krill Fishing
Source: CCAMLR website

2" Nicol, S. and De la Mare, W. Supra, f 80, 37
18 Nicol, S. 1995. Supra, fn 73, 398
12 peterson, M.J. Supra, fn 126, 153
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Krill By-Catch

The harvesting of krill by trawling nets has given rise to concerns about by-catch. The density of
krill swarms means that other species are not usually contained within the swarms.'”* Fish larvae
and juvenile fish can be caught in krill trawling nets, especially if krill fishing focuses on less
dense krill swarms. CCAMLR has requested information from its members on by-catch
numbers."** Japanese data from South Georgia indicated that by-catch occurred in a minority of
the harvests that were investigated and the number of fish involved was low and related to only
three species of fish.'”” Ukrainian data, however, suggested that there may be large levels of by-
catch, especially if krill catch rates were low."*® Even if the by-catch is small, it could have a
drastic impact on recruitment of depleted or endangered species of fish,'”” Exploited stocks
could be at risk if their bréeding stocks are decreased to a level that causes a decrease in

138

recruitment. ~ In one study, juvenile fish were found to occur frequently as by-catch in waters

above the continen’pal shelf.!*®

The total by-catch of juvenile fish needs further investigation to
ensure correct estimates. If there is-a significant problem with by-catch it could have extremely

detrimental effects on the whole marine ecosystem.

There may, however, be other solutions to the by-catch dilemma that do not require an end to
krill harvesting. The by-catch problem could possibly be reduced by changing the location of
krill fisheries to open waters away from the continental shelf. Krill fishers are less likely to catch
juvenile fish in these areas.'*® The high levels of krill close to the continental shelf may reduce
the viability of this option because krill fishers would have little incentive to move from a
productive area of high krill concentration to an area where there are less krill available.'"!
Although more information is needed about the problem, it is clear that any upsurge in krill

fishing would be detrimental to other exploited species due to problems of by-catch.

There is some suggestion that fishing boats may avoid areas where there is a chance of catching

other species.'*? However, actually achieving compliance with such a law in the vast expanse of

33 Nicol, S. and Endo, Y. Supra, fn 77, 109

13 CCAMLR website, http://www.ccamlr.org

ijz Report of the 5™ Meeting of the Working Group on Krill, 1993, Scientific Committee CAMLR XIT
Ibid

17 Basson, M. and Beddington, J.R. 1991. CCAMLR: The Practical Implications of an Eco-System

Approach. in The Antarctic Treaty System in World Politics. edited by Jorgensen, A. and Ostreng, W.

Macmillan; London at 63

B8 CCAMLR website, http://www.ccamir.org

13 pakhomov, E.A. and Pankratov, S.A. 1994, By-Catch, Growth and Feeding of Antarctic Juvenile Fish

taken in Krill Fisheries in the South Georgia Area. CCAMLR Science, Vol 1; 129-142

140 pakhomov, E.A. and Pankratov, S.A. Supra, fn 142.
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the Southern Ocean would be difficult. The practicalities of monitoring and controlling IUU
fishing in this region, are discussed in greater detail later in this thesis. If this solution is feasible
it may negate the potential effects 6f krill fisheries by-catch without the need to place a
moratorium on krill harvesting. In effect, this solution would be akin to a localised krill ban in

particular areas of the Southern Ocean.
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Localised Fisheries
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Localised krill fisheries could also pose problems for dependent predators. Most fishing takes
place in Area 48, the Atlantic zone.'” Fishing moves with the seasons from South Georgia
(48.3) in winter to the South Orkneys (48.2) and South Shetlands (48.1) in summer,'** Fisheries
in Antarctica are conducted in localised areas. Summer harvesting occurs in zones used by krill
predators.'* Some land based predators are restricted to particular breeding sites during
summer. In some places there is overlap between fishing zones and the areas of greatest predator
concentration. Potential overlap between areas where predators feed during breeding periods and
localised krill fisheries could have an adverse impact on localised predator prulations.146
Highly mobile predators are less affected. Between 74% and 90% of krill caught in Area 48.1 is
taken during the critical summer breeding months near predator breeding areas. Future fishing
activities could cxpand operations during breeding periods and multiply the impact on

predators.'!’

A study of penguins in Area 48.1 indicated that there is an insignificant overlap between fishing
zones and penguin foraging areas. As a result, it may be possible to imply that there is little
competition between penguins and fisheries in this area.'*® Localised fisheries coﬁld, however,
still be affecting other predators and penguins may be affected in other CCAMLR zones. Future
krill fisheries could also impact on localised areas. Any affect that localised fishing had on
predators would exist even with catch limits set at a low level. If a real threat does exist from
localised fisheries then complete protection of krill may be necessary to ensure the survival of
local predator populations. Threats to localised populations conflict with the biological diversity
goals of the Convention on Biological Diversity by threatening the genetic variability of predator
populations. Dangers to localised predators also clash with the conservation and sustainable use
objectives of the Law of the Sea Convention and the ecosystem conservation goals of the Madrid
Protocol. Even if a total ban is not intrqduced, then a seasonal or area specific ban should be
introduced to better protect localised predator stocks in sensitive areas. A localised ban'in areas
governed by state sovereignty could be effective despite flaws with the current management
regime. At the very least, a localised ban is justified under the precautionary approach because
of the scientific uncertainty concerning the effect that krill harvesting concentrated in localised
arcas would have on local predator populations. ‘
Large scale krill swarms may also constitute genetically distinct biological stocks.'” If there are

genetically independent krill populations then sustained fishing in one particular area could

'3 Everson, 1. and Goss, C. Supra, fn 124, 351

" Ibid, 353

" Ibid, 357

"8 1¢hii, T., Naganobu, M. and Ogishima, T. Supra, fn 103 krill
147 Agnew, D.J. and Marin, V.H. Supra, fn 104, 72

8 Ichii, T., Naganobu, M. and Ogishima, T. Supra, fn 103

"9 Nicol, S. 1995. Supra, fn 73, 392

28



destroy an isolated stock of krill."*® Recently, there has been some evidence of genetically
separate krill stocks.”' However, there is still uncertainty as to whether these discrete stocks of
krill actually exist.'*> Ocean currents may carry krill between different areas. This could mean
there is simply one global krill population'* and destroying biologically distinct krill stocks
would not be a risk. The perceived problems with insufficient food for localised predators may
not materialise if ocean currents do carry krill between areas. However, if genetically distinct
local krill populations do exist, then there will be a need to introduce stronger regulatory and

enforcement mechanisms to protect them.

Recently CCAMLR has utilised information from the 2000 biomass survey to explore the

'3 An examination of the potential

possible use of small scale geographical management units.
ranges of predators at particular locations and the relationship between those ranges and fisheries
is necessary.'”® CCAMLR has subdivided the subareas of Area 48 of the Convention Area into
15 of these small scale management units."*® Five of these units contain the majority of krill
catch in Area 48 and all of these units are opposite local predator colonies.””” The
implementation of such small scale units may eliminate any problems from localised fishing by
setting catch limits in localised areas. If such a solution is effective then, arguably, rational
harvesting of krill could be maintained without the need for complete protection to ensure that
local predator populations are not endangered. However, there still need to be improvements in

the enforcement mechanisms of the current regulatory system if such new management

techniques are to be effective.'”®

Current Fisheries

0 1bid
' Nicol, S. and Endo, Y. Supra, fa 77, 106
B2 Nicol, S. and De la Mare, W. Supra, fn 80, 42
3 1bid
iz: This is in contrast to the current approach of CCAMLR.
1bid
136 Management of the Antarctic Krill: Ensuring the Conservation of the Antarctic Marine Ecosystem,
October 2004. A submission presented by the Antarctic and Southern Ocean Coalition (ASOC) to the
CCAMLR Commission and Scientific Committee at 9
7 Ibid
'8 Enforcement mechanisms and advances in this respect are discussed later in this thesis in Chapter 5.
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The dramatic increase in krill fishing in the past did not bode well for krill. However, the severe
danger posed by historical increases in harvesting seems to have subsided with declines in catch
in recent years. The break-up of the USSR, one of the major krill producers, has contributed to

® as has the 1998 Asian economic crisis.'®® Massive costs associated with Southern

this decline"’
Ocean fisheries have also reduced incentives for krill fishing.'® The amount of fuel needed to
catch a tonne of krill is the same as is needed to catch a tonne of high quality fish in the Northern

hemisphere.'®*

Krill catch for the 2002/03 season was 117,728 tonnes and the.projected catch for the 2003/04
season was 165,000 tonnes.'® The projected catch for the 2004/05 season was 226,000, although
the Scientific Corﬁmittee believed that a more realistic expectation of actual catches for the
current season would be around 160,000 tonnes.'®* These projections would seem miniscule in
comparison to the current catch limit of over 4 million tonnes, but they highlight that the scale of
krill fisheries seems to be on the rise. Further evidence of this phenomenon is also evidenced by
suggestions that Russia, a country that exited krill fishing industry in 1993/94, was planning to
introduce two vessels to harvest krill in the Antarctic.'® CCAMLR precautionary catch limits
are also set to ensure a sustainable krill harvest without threatening stocks. Potential future krill
fisheries are taken into account in determining this precautionary limit, However, there is still a
massive amount of uncertainty surrounding the size of krill population. Even a small krill
harvest could potentially have a disastrous impact on depleted predator stocks.'® Accordingly, a
strong form of the precautionary approach outlined in Chapter 2 would justify resolute action

being taken to avert any risks arising because of this uncertainty.

¥ Nicol, S. 1995. Supra, fn 73, 389

160 CCAMLR website, http:/www.ccamlr.org

11 peterson, M.J. Supra, fn 126, 153

162 Koch, M. 1984, The Antarctic Challenge: Conflicting Interests, Cooperation, Environmental Protection,

and Economic Development. Journal of Maritime Law and Commerce, Vol 15(1): 117-126 at 120

:Zi Report of the CCAMLR Scientific Committee from its 23 Meeting, 2004, SC-CAMLR-XXIII - 2004
Ibid

165 Management of the Antarctic Krill: Ensuring the Conservation of the Antarctic Marine Ecosystem.

October 2004. A submission presented by the Antarctic and Southern Ocean Coalition (ASOC) to the

CCAMLR Commission and Scientific Committee at 5

18 Everson, I. and Goss, C. Supra, fn 124, 351
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Furthermore, greater krill harvesting is likely to eventuate because of the development of new
krill products and harvesting technologies (some recent efforts at improving krill harvesting
technology are discussed below). A higher level of harvesting would harm both krill and their
dependent species, especially because of the extreme uncertain surrounding the effect of fishing

.

on depleted predator populations.
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VL The Economics of Krill Fishing

The current low catch for Antarctic krill is due to a lack of current demand combined with high
catch costs that have led to poor economic returns. The vast distance to the Southern Ocean
means that fishing vessels incur high fuel and processing costs. A krill fisheries industry cannot
be sustained on a year long basis in allb Antarctic areas because of ice cover during the winter,'"’
Only around South Georgia is a year round fisheries industry viable.'® This should mean that
South Georgia should be a major focus of krill conservation efforts. High costs and poor
financial returns are the result of such geographical pfoblems. If krill cannot be caught
economically, then catches will remain at current low levels. Low levels of harvesting arguably
negate the need for a total fishing ban, although even low levels may have a detrimental effect on
dependent species, particularly if they are already endangered. Even with low levels of krill
harvesting, there could be improvements in the current legal regime and the mechanisms of
enforcement of current precautionary catch limits in order to more effectively regulate the
current and future krill fishing industry. Particularly because krill harvesting is likely to increase
in the future as demand increases from the expansion of krill markets and harvesting costs are

‘reduced from improvements in processing technology.

Difficulties also arise from the processing of krill. Krill spoil rapidly after they have been caught
due to the powerful enzymes contained in their digestive systems.'"® These enzymes break the
body down rapidly on death, turning krill into a liquid sludge. In effect, krill eats itself after
death. Krill that have been feeding have higher levels of digestive enzymes, causing them to
spoil more rapidly. Krill storage problems are compounded by the high level of solubility of krill
proteins'” and the bacteria found in digestive systems of krill."”' Storing live krill is a possible
solution, but existing catch systems are not able to do this as yet. Krill must be frozen and
partially processed on board the vessel.'™ Such problems can only increase the costs of
processing krill and diminish monetary returns. Anything that reduces returns will decrease the
possibility of larger volumes of harvesting in the future and reduce incentives for new entrants
into krill market. Static levels of krill harvesting will make it difficult to argue for tighter

restrictions on krill harvesting or complete protection.

'7 Auburn, F.M. Supra, f 30, 209
"% Nicol, S. 1995. Supra, fn 73,397
1% Nicol, S., Forster, I. and Spence, J. Products Derived from Krill. in Krill - Biology, Ecology and
Fisheries. edited by Everson, I. Blackwell Science at 263 '
170 77,
1bid
Y Ibid, 265
172 Auburn, F.M. Supra, fn 30, 208
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These technical problems create high processing costs for krill. However, as processing
technology improves the costs will diminish. Furthermore, as discussed later in this thesis, there
overcapacity in the world’s fishing fleet causes risks that fishers will switch from exploiting
depleted stocks to exploiting other species such as krill. As returns from krill fishing improve,
the harvesting levels are likely to increase. As discussed previously in this Chapter, krill form a
vital link between phytoplankton and other species which are higher up the Antarctic food web.
A plethora of species receive their nutrients and energy necessary to sustain the survival of the
species either from feeding directly on krill or indirectly from feeding on species that directly
feed on krill. Furthermore, the previous sections of this Chapter have highlighted the scientific
evidence that illustrates the correlation between krill population numbers in particular areas and
the recruitment success of dépendent species, particularly during the breeding season.
Acéordin’gly, krill conservation is vital to ensure that significant damage is not done to the whole
Antarctic ecosystem because, as Everson and Goss point out, even small harvesting levels may

have a detrimental effect on dependent spécies.'”

The exoskeleton of krill contains an extremely high level of fluoride."™* Fluoride can be toxic to
humans in high enough levels, so krill need to be specially processed if they are to be used for
human consumption.'” Fluoride is contained only in krill’s shell, however, on death it leaches
into the body. To prevent this occurring either the shell either be removed quickly on death; krill
must be snap frozen to prevent fluoride leaching; or krill must be boiled to fix fluoride in the
shell.'’® Removing the shells can be labour intensive.'”” The need to specially process krill to
deal with fluoride can increase costs and reduce the profitability of krill fisheries which provides
another disincentive for larger harvesting levels in the future. However, as discussed,
improvements in-processing technology can reduce these technical difficulties and, with a

reduction in cost, krill harvesting will become more profitable.

' Everson, 1. and Goss, C. Supra, fn 124, 351

7 Nicol, S., Forster, 1. and Spence, J. Supra, fn 171, 265

175 Auburn, F.M. Supra, fn 30, 209

16 Nicol, S., Forster, 1. and Spence, I. Supra, fn 171, 265

17 Griffin, N. 2002. Top Ocean Looks South. Pacific Fishing, April edition: 32-35
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The demand for krill products and the profitability of such products also threatens the viability of
the industry. Profitability depends on the final product. In the past, lack of technology and poor
profitability has prevented the extensive use of krill except for high value/low volume products,

178

such as whole krill and tail meat."”™ The small size of krill industry has also contributed to high

1" Krill can be caught

costs and low returns from standard catching and processing technology.
economically, however, expensive processing and marketing has previously inhibited the
industry."*® Consumer resistance to krill taste has also limited krill markets for human
consumption.'® A substantial investment is also required for any large scz}le krill production.'®
All of these factors have meant that it has been extremely difficult to achieve acceptable
economic returns from krill fisheries. Vessels have little incentive to enter the market or to
increase their volumes of krill catch when it is so difficult to make an acceptable profit. If there
is little incentive for an expansion of krill industry then, arguably, current catch limits and
management procedures may be sufficient. However, although krill themselves may not be
under threat, the potential for species that depend on them to be detrimentally affected by even a
low level of krill harvesting should provide the basis for stronger controls on krill fishing.
Economic returns from krill fishing are also likely to improve in the future. With the
development of new krill products and the expansion of existing ones, demand for krill is likely
to improve significantly. Any improvements in processing technology will also lead to reduced

costs and better economic returns.

The current low levels of krill fisheries may be indicative of the poor economic viability of the
industry. Given the high costs of krill fisheries; the lack of demand; and historically low
economic returns then, arguably, no protection is required for krill. Products that are sold on a
high volume basis, such as krill meal, also have their price restricted by competition from
alternative meal based products such as soya beans and fish.'®® A threat to krill may not exist if

harvesting the species is not worthwhile.

"% McElroy, J.K. 1981. The Economics of Harvesting Krill. CEMARE Research Paper no 11.
9 Nicol, S., Forster, I. and Spence, J. Supra, fn 171, 277

% Gulland, J.A. Supra, fn 7, 223

181 peterson, M.J. Supra, fn 126, 158

82 McElroy, J K. Supra, fn 180

18 Auburn, F.M. Supra, fa 30, 209
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However, there is still a huge potential for krill industry to become profitable in the future with
the advent of new technologies and products. New products and better marketing is likely to
lead to greater demand for krill. Japan already has an economically sustainable krill industry,
albeit on a small scale and stocked mostly from the Indian Ocean.'™ Antarctic krill has been
touted as a means to supplement global protein supplies.'™ There are also fewer opportunities to
expand conventional fisheries because of the exploitation of traditional fish stocks.'®
Diminishing returns from existing fisheries, coupled with greater demand for new krill products,

will force fisheries fleets to refocus their attention on krill.

Krill has been utilised in a variety of ways in the past. There is a small demand for krill as

"7 and for home aquariums.'® Although this is only a fraction of current krill

fishing bait
demand, there is no reason why (with clever marketing) demand for such products cannot rise.
One of the major markets for krill in the future is likely to be in aquaculture. Krill have been
used in the aquaculture industry as feed'® because they are a good source of proteins and
minerals. Krill are also high in astaxanthin, a pigment that gives aquaculture fish, such as
salmon, their colour. This makes krill an extremely useful product for the aquaculture
industry. Krill hydrolysates can also act as a feeding stimulant to make cheaper grain feeds in
aquaculture' more palatable to the fish."”" A Canadian company is currently planning a large
venture to increase the usage of liquid krill hydrolysates.'” The huge increase in global

aquaculture in recent years is likely to provide a greater demand for such hydrolysates and also

for krill as aquaculture feed.'”

This increased demand for krill aquaculture feed products is already beginning to materialise.
Several companies have begun commercial sales of krill-based products to the aquaculture
industry. One company, AqualnTech Inc. has recently made a krill oil product available for use

194

as a feed supplement in commercial aquaculture.” Another company, Argent Labs, is selling

commercially freeze-dried Pacific krill for use as feed in the aquaculture industry,'”®

184 Gulland, J.A. Supra, fn 7, 223

185 Alverson, D.L. Supra, fn 75,171

1% 1bid

87 Nicol, S., Forster, I. and Spence, J. Supra, fn 171, 263
'8 1bid, 274

"% Ihid, 268

" 1bid, 268,269

! Nicol, S. and Endo, Y. Supra, fn 77,114

2 Nicol, S., Forster, . and Spence, J. Supra, In 171, 268
3 Ibid, 278

194 Fraser, S. 3 March 2005. A/l Natural Krill Oil. http://www.aquafeed.com
195 Argent Labs website, http://www.argent-labs.com
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Furthermore, at the World Aquaculture Society’s 2005 meeting, Antarctic krill was touted as a
potential alternative feed in the aquaculture industry.m6 An FAO study predicts that global
demand for fish will expand from 133 million tonnes in 1999/2001 to 183 million tonnes by
2015."7 This will be accompanied by an increase in world fish production from 129 million
tonnes in 1999/2001 to 172 million tonnes by 2015."”® The FAO study projects that world
aquaculture production will increase substantially and 73% of the increase in fish production will
come from aquaculture. China and South East Asia currently produce 90% of world aquaculture
output and the FAO projects that Chinese aquaculture will continue to expand. These ﬁndings
suggest that world aquaculture production will continue to expand. Such an expansion will
require increased use of aquaculture feed and other aquaculture products. As discussed above,
there are now a range of commercially available krill-based aquaculture products on the market.
Any expansion of the aquaculture industry could very well be accompanied by increased usage

of these krill products.

The problem of global overfishing could also provide the impetus for dramatic jumps in
aquaculture levels in the future. Such a large increase in demand for krill would mean that
harvesting volumes would dramatically increase in the future. This could have a huge impact on
krill and reduce a food source for dependent species with potentially devastating effects on the
whole Antarctic ecosystem. The reasons why excessive krill fishing would have this effect have
been outlined throughout this Chapter. However, it is useful to reiterate that the vital link that
krill forms in channelling nutrients and energy to higher species is clear. What is not so clear is
the effect that particular levels of krill harvesting will have on other Antarctic species and on
krill population itself. It is this scientific uncertainty that not only provides a justification for a
krill harvesting ban, but requires it. As discussed there is even uncertainty as to whether even a
small level of krill harvesting will be harmful to dependent species, and because the predictions
concerning the exact size of krill population are also wildly uncertain, then it makes it difficult to
sustain an argument that precautionary catch limits will not result in harm to krill population and
dependent species. Indeed, as will be expounded later in this thesis, even the mathematical
models which are used to formulate precautionary catch limits are extremely uncertainty,
particularly in respect of the variables that are input into those models (eg recruitment rates of
krill and krill population size). Accordingly, this uncertainty strengthens the argument that, at a

minimum, no-take zones in sensitive areas are required for krill.

1% World Aquaculture Society 2005 Mecting Abstract at the World Aquaculture Society website,
http://www, was.org

7 The State of World Fisheries and Aquaculture 2004 report, FAQ website, http://www.fao.org

"% The FAQ does note in its report that an alternative study by IFPRI “is'much more cautious about the
possibility of aquaculture increasing production rapidly. Therefore, it also does not expect that the fisheries
sector as a whole will be able to expand output as rapidly as does the FAO study, in spite of the fact that
the IFPRI study is much more optimistic about the increase in landings from capture fisheries.”

36



A complete krill harvesting ban now would eliminate the need for dramatic action in the future if
the projected increases in aquaculture production materialise. Such a move would prevent
threats to the Antarctic ecosystem that may breach the conservation objectives of the Madrid

Protocol and the Convention on Biological Diversity.

Human consumption of krill has previously been limited in scale.' In the past, China sold

200

breaded krill sticks on an experimental basis ™ and a krill paste could be obtained in the former

20" Krill was also used in other products in the Soviet Union such as butter, cheese

Soviet Union.
and sausages. ””” There was also use of krill in salads and pate.*” The possibility of using krill
for food aid in developing countries has also been raised in the past and krill protein concentrates
wc;re even produced for this purpose.** However, such a use has not been developed. Currently
krill are sold for human consumption as tail meat, frozen whole krill or as krill pastes. Krill
concentrate has also been used as a food additive and is currently being marketed as a dietary
supplement. Such speciality products only use small amounts of krill, but are potentially high

value.”® The development of new high value products will enhance the returns available from

krill fisheries and is likely to cause a rise in krill harvesting levels.

In recent years there has been more interest in the chemical and pharmaceutical applications for
krill. Krill is a good source of the chemical chitin. Chitin has many possible uses, including use
in cholesterol lowering drugs.”®® The enzymes found in krill could be employed in a variety of
ways, particularly in light of the strenvgth of such eﬁzymes. The potential applications range from
use in medicine to use in restoring art works.””’ Future pharmaceutical benefits from krill are
indicative of the increased focus on developing new krill products. This is highlighted by the
very recent (2005) launching of a patent by a‘Chileén company, Osteos2]1 Ltd, for a patent for a
product which combines krill and salmon processing by-products and assists in calcium intake
and deposition’c')n bones to help prevent and cure osteoporosis.’”® Such innovative applications
may expand demand for krill and therefore increase returns from krill fisheries. New markets for

krill may encourage new entrants into krill fishing, which could be extremely harmful to krill.

1 peterson, M.J. Supra, fn 126, 158

209 Auburn, F M. Supra, fn 30, 208

200 1bid

%2 Ibid

2% Ibid

% Ibid '

25 Nicol, S., Forster, I. and Spence, J. Supra, fn 171, 267

2% 1bid, 275

7 Ibid, 277

2% Fraser, S. 17 May 2005, New Marine Functional Food. htp://www.aquafeed.com
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New krill products and the expansion of existing krill markets could significantly increase future
demand. Greater demand would increase price and thus increase the economic viability of the
industry. Higher harvesting levels may also lead to economies of scale and recoupment of the
large initial investments necessary to participate in krill industry. This may increase financial
returns and result in greater krill catches. Recently there has been increased usage of krill waste

2% Utilising a greater proportion of krill could

products, including the shell and liquid waste.
increase the returns per volume of catch and thus place the industry on a much sounder economic
basis. Current krill harvesting vessels may find it more profitable to harvest larger volumes of
krill if they are able to reap a greater return for each krill caught. This increases the danger that
krill fishing volumes may be higher in the future and heightens the need for effective

conservation measures.

The viability of the industry could also be aided by decreased harvesting and processing costs
from the development of new technologies. Already there have been efforts to develop such
technologies to prbduce economically sustainable returns from krill fisheries. Recently an
Alaskan company, Top Ocean, has started harvesting, processing and selling krill products for
animal and human consumption.'° The company is using technology developed by countries
* that have previously been involved in krill fishing. The company has hybridised different
technologies from nations such as the USSR and Japan.*'' Top Ocean has purchased two
Ruésian vessels to use for commercial krill fishing operations. The company has been
experimenting with processing equipment to improve the quality of the meat and meal for human
consumption. Technology may now be advanced enough for this purpose. The company can
also produce krill products for human consumption aboard fishing vessels.”'> Such an
achievement has eluded other krill harvesting operations. However, no market exists for the
meal product as yet. According to the company, the product has been tested in Kosovo with

- promising results. Krill meat has already been sold in Japanese and Australian markets.*"

% Nicol, S. and Endo, Y. Supra, fn 77, 114
210 Griffin, N. Supra, fn 179

2 1pid

212 1pig

213 1pig
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Furthermore, CCAMLR’s Scientific Committee at its 23" meeting in 2004 noted that a
Vanuatian vessel, the Atlantic Navigator, appeared to be using new technology to catch and

- process krill?'* These major efforts to develop cost effective harvesting and processing
téchnologies pose a danger to krill. The drive to discover innovative new uses for krill and to
increase the usage of current krill products is likely to lead to a greater demand for krill. A much
greater economic incentive to become involved in krill fisheries would then exist and a huge
expansion of krill industry is probable as a result. This likely expansion should provide the
impetus for tough protection for krill now, so that there is no threat to krill or dependent species

from overfishing,.

Greater demand for krill products and therefore the need for larger catch volumes are likely to
lead to krill fishing economies of scale which will increase economic returns. This would help to
offset the high initial investment required to engage in krill fisheries. Greater demand for krill or
substitutes for krill products will drive up the price of krill products, especially if supply was
capped by a precautionary catch limit. Higher prices could provide a greater incentive to become
involved in the industry. The high initial investment costs of obtaining efficient krill harvesting
technology-also provide significant barriers of entry into the market. This could reduce
competition and provide significant advantages to those already involved in krill fisheries.

A lack of economic data on krill industry also contributes to the problem "’

Information on the
costs and returns from krill harvesting and the economics of marketing krill products is absent.
Gauging the potential of a large scale krill industry is extremely difficult without such detailed
data. Any substantial harvesting could damage the Antarctic ecosystem, despite CCAMLR’s
precautionary approach. If krill can provide good economic returns there will be an incentive to
aggressively fish the species in breach of CCAMLR’s directives. The weak enforcement
mechanisms available to CCAMLR and the current problems with IUU fishing will be discussed
later in this thesis. Any significant fisheries could cause detrimental change to populations by
threateniﬁg krill dependant species. This would conflict with international instruments such as
the Madrid Protocol’s ecosystem conservation objectives. The endangering of species through
detrimental changes would conflict with the conservation and sustainable use objectives of the
Law of the Sea Convention and the Convention on Biological Diversity. Ideally, the legal

regime governing the high seas and the Antarctic in particular should also be strengthened over

time in a greater effort to restrict ITUU fishing in this region.

214 Report of the CCAMLR Scientific Committee from its 23 Meeting, 2004, SC-CAMLR-XXIII — 2004
21 Nicol, S., Forster, 1. and Spence, J. Supra, fn 171, 277.
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VIL. Environmental Factors affecting krill popuiation

Environmental factors can affect krill populations and are therefore able to threaten the viability
of any large scale krill industry. The Antarctic sea ice changes annually from a minimum area of
~ around 4 million square kilometres to a maximum of around 19 million square kilometres.*'®

The sea ice plays an important role in the marine ecosystem. Juvenile krill feed on algae that live

217

underneath the ice sheets.”’ When pack ice melts it releases microscopic plants. These

phytoplankton are trapped near the surface because of the low density freshwater released by the

218 The high levels of nutrients and

melting ice. Algae thrive in the sea ice environment.
sunlight provide ideal conditions for algae reproduction. Krill can then feed on this
phytoplankton. Ice also gives protection from predators’”” and from ﬁshiﬁg fleets during winter
months. South Georgia remains ice free during winter and is the only area where krill fishing
can take place during this time.** This makes it difficult for any large scale krill industry to be
maintained because of the limits placed on supply during the winter months. South Georgia’s ice
free status during winter makes it of particular importance for krill harvesting and makes it
extremely vulnerable to overfishing. A likely increase in the scale of the fishing industry will
threaten krilgl population in the waters surrounding South Georgia because of the area’s unique
characteristivcs for krill harvesting.”?' Any localised krill bans that were introduced would need

to, at a minimum, cover this vital krill fishing ground (this idea will be developed further later in

this thesis).

Krill is often more abundant near the ice than in open ocean. The majority of krill are found near
the edge of Antarctica’s continental shelf. Krill populations have also been observed at their
greatest levels when there has been more ice.”* There is some controversial evidence suggesting
that reductions in krill abundance in recent times are due to lack of winter ice cover.”” During
such periods a particular type of zooplankton, salps, are more abundant. Salps are probably not
useful as food for many krill predators. A correlation may exist between increases in salps,
decreases in krill, and poor breeding seasons for land based predators. This would result in

predators being unable to find sufficient food for their offspring because of the lack of krill.?**

26 Nicol, S. and Allison, I. 1997. The Frozen Skin of the Southern Qcean. American Scientist, Vol 85(5):
426-439 '

27 Brierly, A. and Reid, K. Supra, fn 95, 40

% Ihid

2 Ibid

20 Nicol, S. and Allison, I. Supra, fn 218

22! Tssues of sovereignty and conservation concerning South Georgia and other sub-Antarctic islands will
be discussed in Chapter 3.

22 Brierly, A. and Reid, K. Supra, fn 95, 40

23 Nicol, S. and Allison, I. Supra, fn 218
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Reductions in sea ice would therefore have a detrimental effect, not only on krill, but also on
dependent species. The uncertainty of the relationship between sea ice and krill and the
difficulty in predicting the extent of sea ice in any one year should be grounds for caution when
formulating conservation measures. If an unforeseen reduction in the sea ice occurred in any
particular year, then a reduction in krill could be the result.”® If any management measures or
mathematical models™® failed to accurately take into account the effect of potential reductions in
sea ice on krill numbers, then both krill and dependent species would be detrimentally affected
by fishing levels that have not been set in accordance with these reductions.

Increased global temperatures would have a profound impact on the extent of sea ice cover.
Such decreases in ice cover would harm both krill and dependent predator populations.

However, the exact effect of climate change on krill populations is uncertain. This uncertainty
makes it impossible to ascertain the extent and direction of any change in krill population.??®
Such uncertainties only add to the complexities involved in determining a sustainable level of
krill harvesting. Conservation of krill is essential to ensure that dependent species are not
detrimentally affected by these uncertainties and to ensure that the conservation objectives of
international instruments are achieved. A comprehensive ban on krill fishing should be

" introduced because of the inability of the current regime to deal with such uncertainties, although
weak enforcement mechanisms will make it difficult to effectively maintain any such ban. If
recent improvements in enforcement mechanisms are implemented in the Antarctic, any

comprehensive or localised krill ban would be more likely to sueceed.

225 This, of course, depends on the relationship between krill numbers and the extent of sea ice which, as
mentioned, is uncertain.

2 The precautionary catch limits of CCAMLR are set using mathematical models that try to take into
account data uncertainty.

27 Nicol, S. and Allison, 1. Supra, fn 218

228 There is insufficient data to make such predictions.
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Why introduce a harvesting ban?: A summary of the position

The purpose of this section is merely to draw together the reasons why some form of ban, rather

than mere precautionary catch limits, is required in respect of krill fishing industry in Antarctica.

Firstly, there is an issue as to whether any form of management or conservation measures are
required at all given the seemingly low level of krill harvesting compared to CCAMLR’s
precautionary measures. As discussed, based on CCAMLR statistic the level of krill fishing has
clearly increased in the past few years. Furthermore, there is now a greater demand for krill
because there has been a greater demand for existing products and new uses have emerged such
as in the aquaculture, medical and chemical industries. In particular, the range of krill products
in the aquaculture industry has dramatically increased as is the demand for these products. Due
to the huge predicted increase in aquaculture in the near future, there is also likely to be a
corresponding increase in demand for krill products. As discussed, this has already been evident

from the new krill products that are appearing on the market.

Furthermore, the costs of actually engaging in krill fishing are likely to decrease dramatically
because of the improvements in harvesting technology that have been discussed in this Chapter.
This renewed investment in harvesting technology also demonstrates an increased interest in krill
fishing. Greater demand for krill products combined with lower costs should lead to greater
profits from krill fishing, although it should be noted that there are no recent major studies
concerning the economics of krill harvesting. Higher profits should lead to a much greater krill
catch in the future and, accordingly, some form of management measures are required to prevent
krill TUU fishing having the same effect that exploitation on other Antarctic species has had in
the past. This history of devastating effects of Antarctic exploitation has been described in detail
at the beginning of this Chapter, The historic evidence is a clear and unquestionable reason why

some form of management regulation is required in respect of the Antarctic krill.

42



Secondly, once it has been established that some form of Antarctic krill management or
conservation is necessary there is an issue as to whether current CCAMLR precautionary catch
limits are adequate. There are a number of reasons why these limits are inadequate which have

been described throughout this Chapter as follows:

e The size of krill population is very uncertain and previous estimates have fluctuated
wildly. Little comfort can be achieved from setting precautionary catch limits where a
population size is largely unknown as, if the population is a lot smaller than the largest
estimates, precautionary catch limits could be permitting fishers to catch a large
proportion of the stock in a single season, thus harming recruitment rates and

detrimentally effecting the size of the stock in the following season.

e As outlined above, the scientific study of Everson and Goss regarding krill fishing
concludes that even low levels of krill harvesting could have a detrimental effect on
dependent species. Accordingly, setting these precautionary catch limits could still be
harming dependent species. Therefore, as outlined in Chapter 2, it would be prudent to
suspend krill fishing until more scientific certainty is achieved regarding the exact effects

of krill fishing on dependent species.

e As discussed, there is scientific evidence concerning a correlation between the extent of
Antarctic sea ice and recruitment levels of krill. Accordingly, if climate change has a
major effect on the extent of seas ice in Antarctica, this is likely to have an effect, maybe
even an extremely significant effect, on krill recruitment. Of course, given the massive
uncertainty concerning krill population size, such changes would not be detected in a
timely manner. Accordingly, CCAMLR could still be setting precautionary catch limits
at high levels at the same time as krill recruitment rates were being detrimentally eroded
by changes in sea ice cover caused by climate change. This highlights the inadequacies

of simply maintaining precautionary catch limits.

e As will be outlined in further detail in Chapter 5, CCAMLR sets precautionary catch
limits by taking an ecosystem approach which sets the limits based on effects of fishing
on the target species and other species in the ecosystem. However, the exact nature and
effect of interactions between krill and other species is wildly uncertain. Accordingly,
the mathematical models CCAMLR uses to set the catch limits are inaccurate, although

they do attempt to take into account uncertainty in variables such as population size.
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e Following from this point, CCAMLR uses a feedback management system which
changes the precautionary catch limits of species based on new scientific data concerning
the effects of fisheries and other variables on the species. However, this system
inevitably suffers from a time lag in that corrections to the management system are made
as impacts from previous decisions become apparent and so this can result in damage

being done before adjustments can be made.

At a very minimum, localised no-take zones are required in respect of krill. As discussed in this
Chapter, there is scientific evidence that points both to localised genetically distinct krill
populations and detrimental effects from krill fishing on localised predator populations during
breeding season. Simply having precautionary catch limits in these Zones would not be sufficient
because of the uncertainties highlighted above concerning the effect that even small levels of
krill fishing may have on dependent species. Furthermore, enforcement of precautionary catch
limits or any form of krill ban will always be a problem in large Southern Ocean areas. .
However, a moratorium may make enforcement easier, particularly with trade related measures
and port state controls, because differentiation would not be required between legitimate krill
catches and those caught by IUU fishers. This reduces problems of proof in respect of species

which can be caught legally.

The final question is why a krill fishing moratorium is the ideal management response in respect
of Antarctic krill. Localised no-fish zones may help local dependent predator populations but
they may not solve the problem in respect of the Antarctic ecosystém as a whole. Evidence
concerning the efficacy of no-fish zones and the impact on areas outside those zones is discussed

in further detail subsequently in this thesis.

The uncertainties, inaccuracies and time lags concerning precautionary catch limits cannot be
accepted in respect of krill above all other Antarctic rﬁarine species. Damage to krill population
caused)by time lags in CCAMLR’s feedback management system cannot be accepted in respect
of kﬁll because, unlike other species, it will have globai consequences to the Antarctic
ecosystem. As strongly emphasised earlier in this Chapter, the Antarctic food chain is extremely
short which makes it extremely vulnerable to exploitation. Krill forms the crux of the ecosystem
and so, because of the relatively few species that exist in the Antarctic system, damage to krill
will not just affect a few dependent species it will have ripple on effects in respect of the whole
ecosystem. As discussed above, some scientists have claimed that krill plays a more important
role than species in similar positions in other ocean ecosystems. Accordingly, krill is a unique
species, exploitation of which, has the potential to have dramatic effects on other species in the

Antarctic ecosystem.
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Krill SHOULD be treated differently from other species in Antarctica because the well being of
those other species is dependent, at least in part, to the continued well being of krill. This is the
fundamental reason why exploitation of krill should be halted in the face of scientific
uncertainties concerning appropriate catch limits, the interaction of krill with other species and

even the size of krill population itself.

Conclusion

This Chapter has examined the significance of krill to the Antarctic ecosystem and why
conservation of krill is essential for the survival of that ecosystem. The history of natural
resource exploitation in Antarctica has led to the depletion in numbers of many species. The
development of a modern krill harvesting industry requires us to ensure that past problems of
overexploitation are not repeated with krill. A legal conservation regime is necessary in
Antarctica to ensure that krill does not suffer from the same pattern that has threatened other

Antarctic species in the past.

The current legal regime, the Convention for the Conservation of Antarctic Marine Living
Resources, took a substantial period of time before it introduced krill conservation measures.
Swifter action is necessary in the future to respond to potential threats to krill because of krill’s
vital role in the Antarctic ecosystem. Antarctic krill form the base of the Antarctic ecosystem
and play a vital role by channelling nutrients and energy to higher level species. The magnitude
of krill’s position in the ecosystem means that a comprehensive ban on krill harvesting is
appropriate. A complete ban would give greater security to dependent species and would allow
continued exploitation of such species, although there are some weaknesses in the current

regulatory regime which would reduce the effectiveness of such a ban.

Conserving krill should be given high priority, not only because of its role in the ecosystem, but
also because of the high level of scientific uncertainty surrounding the specics. There is extreme
uncertainty surrounding estimates of krill populations; interactions with other species; and the
effects of environmental factors on krill numbers. There is also uncertainty as to whether krill
harvesting will have a major effect on predators because of juvenile fish by-catch and on
localised predator populations because of localised krill fishing. Such uncertainty could have
detrimental effects on predator populations, even with the precautionary catch limits imposed by
CCAMLR. A complete ban on krill harvesting would help to prevent such adverse changes to

these populations and would conform to the ecosystem conservation objectives of CCAMILR.
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A krill fishing moratorium is appropriate because of likely increases in krill harvesting levels in
the future. New uses in areas such as aquaculture (which is likely to be a high growth area,
particulérly because of overfishing) are likely to result in greater demand for krill and greater
profitability from krill fishing. Advances in technology will also reduce the harvesting and
processing costs of krill fishing and lead to better economic returns. Greater demand and higher

returns would increase the levels of krill fishing and require a stricter level of krill conservation.

The scientific uncertainty described above should not form a barrier to taking decisive action to
secure krill’s long-term future. The adoption of a moratorium on krill fishing or, at the very least
‘the implementation of localised fishing bans is justified because of this uncertainty. This
justification is based on what is known as the “precautionary approach” to resource
management”. These concepts and their application to krill management in the Antarctic are the

subject of the next chapter.
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CHAPTER 2: THE PRECAUTIONARY APPROACH

Introduction

The purpose of this Chapter is to examine the precautionary approach/principle to resource
management, particularly in the context of Antarctica and krill management. As highlighted in
Chapter 1, krill are a vital link in the Antarctic ecosystem on which many other species are
directly or indirectly dependent. Krill harvesting is currently permitted up to certain
precautionary catch limits. However, there is still enormous scientific uncertainty concefning the
effect of krill harvesting on the Antarctic ecosystem and even on the approximate size of the
Antarctic krill population. A krill moratorium or localised krill bans should be introduced in
light of this uncertainty and the vital role krill plays in Antarctica, This Chapter argues that the
precautionary approach/principle is the justification for such a move and, perhaps, in its strongest

form demands that such action be taken.

Part IT of this Chapter will examine the “precautionary approach/principle” itself. There are
problems in defining exactly what constitutes a “precautionary approach”, This Part will outline
the different “degrees” of the precautionary approach and which one is the most appropriate.
The Part will then conélude by discussing what this means in terms of krill management in

Antarctica.

Part II of this Chapter then examines the importance of krill to dependent species and the role
that precautionary catch limits play in permitting sustainable harvesting of krill despite the
uncertainty that exists. The approach of the Commission for the Conservation of Antarctic

Marine Living Resource to setting precautionary catch limits is a particular focus of this Part.
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Part III of this Chapter will examine other areas in international law where the precautionary
approach has been advocated. In particular, an analysis will be conducted of the legal support
that these areas can give to the application of a precautionary approach to krill and other
Antarctic species. This Part will begin by examining the acceptance of the precautionary
appfoach in international hard law instruments including its standing within the United Nations-
Convention on the Law of the Sea 1982; United Nations Agreement on Straddling Fish Stocks
and Highly Migratory Species 1995; FAO Code of Conduct for Responsible Fisheries 1995; and
the Conventioyn for Biological Diversity 1992. This part will conclude by examining the
precautionary approach/principle’s standing within customary international law and the role that

such law can play in facilitating krill conservation.
Finally, Part IV of this Chapter highlights some of the criticisms that have been levelled at the

precautionary approach. The Part examines the validity of these criticisms and asks whether a

precautionary approach should be adopted at all in respect of krill management.
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I Different degrees of a “precautionary approach”

Envirbnmental concerns first began to appear in international legal instruments in the Stockholm
Declaration of 1972. The precautionary principle appeared as part of the 1987 Second
Ministerial Declaration of the International Conferences on the Protection of the North Sea. The
precautionary approach to environmental management was subsequently advocated in the Rio
Declaration,”” which will be discussed in greater detail below. This approach supports the

introduction of conservation procedures regardless of whether sufficient information exists.”

As will be discussed further below, the Code of Conduct and Fish Stocks Agreement endorse the
approach. Article 10 of the Kyoto Declaration also gives support to states applying the
precautionary approach as referred to in the FAO Code of Conduct and the UN Fish Stocks
Agreement. The 1982 World Charter for Nature also recognises a form of the precautionary

approach.

The precautionary approach has sometimes been referred to as the precautionary principle,
although there is uhlikely to be any difference between the meaning of the terms.' At its most
basic level, the precautionary approach seeks to solve the problem that long term predictions on
the effects of human activities on ecosystems may never be possible. *? The precautionary
principle suggests that scientific uncertainty should be a justification for action, rather than

3 This places the burden of proof on states

waiting until definitive evidence is available.**
advocating development if scientific uncertainty exists.”’* The precautionary approach is
significant for achieving sustainable development because the ability of regional ecosystems to
withstand resource exploitation is mostly unknown. 25 The Antarctic ecosystem’s capacity to
withstand krill exploitation, particularly becduse of krill’s vital role in that ecosystem, is still
uncertain. This makes the precautionary approach extremely important for conservation of krill
and the Antarctic ecosystem. Even if a comprehensive ban on krill fishing is not adopted, the

precautionary approach still justifies setting precautionary catch limits in the absence of accurate

data.

29 Rio de Janeiro, 1992, United Nations Conference on Environment and Development, Rio Declaration
principle 15

0 Baird, R. Supra, fn25, 178

21 Birnie, P. and Boyle, A. 2002. International Law and the Environment (2™ ed). Oxford University
Press: New York at 116.

2 Gullett, W. 1997. Environmental Protection and the “Precautionary Principle”: A Response to Scientific
Uncertainty in Environmental Management, Environmental and Planning Law Journal, Feb issue: 52-65 at
54 »

23 Ibid

2% Dernbach, J.C. 1998. Sustainable Development as a Framework for National Governance. Case
Western Reserve Law Review, Vol 49: 1-103 at 61

3 Ibid, 62
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There is also uncertainty surrounding the precautionary approach/principle in respect of whether
it refers to the identification of potential risks to the environment or whether it refers to actually
taking measures to respond to those risks.”*® The precautionary approach requires states to take
action where there is a threat of environmental harm even though there may be scientific
uncertainty as to the exact harm that an activity will cause.”>” However, there still needs to be a
scientific basis for the threatened harm before states are legally required to act, it simply means
that there is yet insufficient scientific certainty to determine the effect that a risk will have.™®
This also means that states when conducting activities must take into account possible errors in
the scientific data and that legal measures should not be delayed by states to await more scientific

certainty,**’

The principle requires precautionary measures to be taken that are proportionate to the likely
‘harm that will be caused by an activity.**” Arguably, because the harm resulting from krill
fishing could be significant because of krill’s important role in the Antarctic ecosystem then, the
appropriate proportionate response to such possible damage would be a complete krill harvesting
ban. If this statement holds weight then, for states to comply with the precautionary principle,
they would need to introduce measures for a complete harvesting ban. However, the
precautionary principle must also take into account the probability of environmental harm.**!
The probability of harm inyolves taking the worst possible situation into account when making a
decision.* Considering the probability of harm also involves adopting the best guess of the
harm when formulating regulations.”* Depending on which interpretation is taken, the
precautionary approach can be applied in different ways which gives rise to conflicting ideas of
what constitutes the “appropriate” precautionary approach or precautionary catch limit.
However, whether a complete ban is adopted or if there are merely precautionary catch limits,
krill still need an effective legal regime to manage them. Cufrent enforcement mechanisms must
be improved to prevent the threat of TUU fishing, particularly in light of likely increases in krill

harvesting as a result of greater economic returns.

236 Bimie, P. and Boyle, A. Supra, fn 233, 116

27 Ibid at 117.

28 1bid

9 Ibid at 117-118,

20 Dermbach, J.C. 1998. Supra, fn 236, 61

! Charest, S. 2002. Bayesian Approaches to the Precautionary Principle. Duke Environmental Law and
Policy Forum, Vol 12: 265-291 at 269

*2 1bid, 270

3 Ibid
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The different possible interpretations of the precautionary approach are also evident in some
international instruments. For example, Principle 15 of the Rio Declaration directly recognises
the precautionary approach. Principle 15 states that the “precautionary approach shall be widely
applied by States according to their capabilities [and] [w]here there are threats of serious or
irreversible damage, lack of full scientific certainty shall not be used as a reason for postponing
cost-effective measures to prevent environmental degradation.” Principle 15 constitutes a weak
formulation of the precautionary approach®** because of its requirement for “threats of serious or
irreversible damage” before the approach must be applied. What constitutes “serious or
irreversible damage” is a subjective matter and requiring such harm r‘nay mean that the
‘probability of damage needs to be high before the precautionary approach will be applied. The
requirement for the approach to be “widely applied” could arguably suggest that the approach
should be adopted in'a wide variety of circumstances, alternatively, it could be argued that this

suggests that it does not need to be applied in all circumstances.

The 1989 Oslo Commission decision concerning the dumping of industrial wastes in the North
Sea constitutes an extremely strong application of the precautionary approach because it arguably
requires states to prove that there will be no harm from an activity before it can take place.”®
Such a strong statement of the principle has, arguably, no justification because of the extreme

difficulties in proving that there will be no adverse impacts from an activity. >*®

The World Charter for Nature 1982 also appears to embody a form of the precautionary approach
which leans towards the “strong” type of precaution. Article 11 states that activities which
“might have an impact on nature shall be controlled and the best available technologies that
minimise significant risks to nature or other adverse risks shall be used.” Article 11(a) goes on to
state.that activities which are “/ikely to cause irreversible damage to nature shall be avoided” and
Article 11(b) requires that activities which are “/ikely to pose a significant risk to nature shall be
proceeded by an exhaustive examination; their proponents shall demonstrate that expected
benefits outweigh potential damage to nature, and where potential adverse effects are not fully
understood, the activities should not proceed”. Accordingly, the World Charter also appears to

reverse the burden of proof in certain circumstances.

2 Gullett, W. Supra, fn 234, 60
5 Gullett, W. Supra, fn 234, 60
26 1pid

51



The precautionary approach has recently been the subject of a project to investigate the
application of the approach in the areas of biodiversity conservation and resource management
and to out guidelines on its application.*’ The Project was begun in August 2002 by four Non-
Government Organisations including the IUCN — World Conservation Union and was completed
in January 2006.2** A set of guidelines was developed after investigation of case studies on the

application of the approach and consultation with external parties.
The guidelines formulated as a consequence of the precautionary principle project are as follows:
A. ESTABLISH THE FRAMEWORK

e Guideline 1: INCORPORATE
Incorporate the Precautionary Principle explicitly into appropriate legal, institutional and

policy frameworks for biodiversity conservation and natural resource management.

e Guideline 2: INTEGRATE
Integrate application of the Precautionary Principle with the application of and support for

other relevant principles and rights.

e Quideline 3: OPERATIONALISE
Develop clear and context-specific obligations and operational measures for particular

sectors and contexts, or with respect to specific conservation or management problems.

e  (uideline 4: INCLUDE STAKEHOLDERS AND RIGHTHOLDERS
Include all relevant stakeholders and rightholders in a transparent process of assessment,

decision-making and implementation

e Guideline 5: USE THE BEST INFORMATION AVAILABLE
Base precautionary decision-making on the best available information, including that

relating to human drivers of threats, and traditional and indigenous knowledge

37 The Precautionary Principle Project: sustainable development, biodiversity conservation and natural
resource management, hitp://www.pprinciple.net
28 The Precautionary Principle Project: sustainable development, biodiversity conservation and natural
resource management, http://www.pprinciple.net
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- B. DEFINE THE THREATS, OPTIONS AND CONSEQUENCES

e Guideline 6: CHARACTERISE UNCERTAIN THREATS
- Characterise the threat(s), and assess the uncertainties surrounding the ecological, social

and economic-drivers of changes in conservation status

e Guideline 7: ASSESS OPTIONS
Identify the available actions to address threats, and assess the likely consequences of

these various courses of action and inaction

e Guideline 8 ALLOCATE RESPONSIBILITIES FOR PROVIDING EVIDENCE
Allocate roles and responsibilities for providing information and evidence of threat and/or
safety according to who is proposing a potentially harmful activity, who benefits from it,

and who has access to information and resources
C. DEVISE THE APPROPRIATE PRECAUTIONARY MEASURES

® Guideline 9: BE EXPLICIT
Specify that precautionary measures are being taken and be explicit about the uncertainty

to which the precautionary measures are responding.

e Guideline 10: BE PROPORTIONATE
In applying the Precautionary Principle adopt measures that are proportionate to the

potential threats

e Guideline 11: BE EQUITABLE
Consider social and economic costs and benefits when applying the Precautionary
Principle and where decisions would have negative impacts on the poor or vulnerable

explore ways to avoid or mitigate these
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D, IMPLEMENT EFFECTIVELY

e (Quideline 12: BE ADAPTIVE
Use an adaptive management approach, including the following core elements:
» monitoring of impacts of management or decisions based on agreed indicators;
» promoting research, to reduce key uncertainties;
« ensuring periodic evaluation of the outcomes of implementation, drawing of lessons and
review and adjustment, as necessary, of the measures or decisions adopted,

» establishing an efficient and effective compliance system.

One can see that the above guidelines draw on the meaning of the precautionary approach as
elaborated in other international instruments/arenas. For example, guideline 5 requires the use of
the best available information, which parallels the requirements in other instruments such as the

FAQO Code of Conduct to use the “best scientific information”

Guidelines 6-8 outline the initial steps for applying the prf_:cautionary approach. In particular,
Guideline 6 firstly suggests characterising the threat to the environment and then assessing the
uncertainties surrounding the drivers of changes in conservation status. The guidelines contain
further supplementary elabbrations which suggest that the threats are not only direct ones, but
also indirect, secondary and long-term ones. The threat in respect of the Antarctic krill has been
discussed in Chapter 1, being a threat to both krill itself; its genetically distinct populations;
localised dependent predator species; and other species higher in the Antarctic food web. The
threat is a serious one because it has potential consequences for the entire Antarctic ecosystem.
The uncertainties are also high concefning the exact effect of even a minimal level of krill fishing

on the ecosystem and also concerning even the size of krill population,

Guideline 7 suggests identifying the available actions to address threats and assessing the likely
consequences of various actions and inaction. The potential courses of action regarding krill will
be assessed below but broadly these would include precautionary catch limits; no-take zones; a
krill moratorium or complete fishing freedom in respect of krill. Guideline 8 elaborates on the
application of the precautionary approach by suggesting that those who propose/benefit from an
activity should bear the responsibility and costs of providing the evidence that those activities
are, in fact, safe. Accordingly, krill fishers and those who benefit from the industry or others
who propose that krill fishing should be conducted (i.e. there should be no moratorium) should
be the groups providing evidence that krill fishing will not have a significant impact on the

Antarctic ecosystem.
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In respect of the application of particular precautionary measures in response to a threat,
Guideline 10 suggests that measures should be adopted that are proportionate to the potential
threats. The elaboration to this principle suggests that a reasonable balance must be struck
between the stringency of the precautionary measures and the seriousness and irreversibility of
the potential threat. This concept of proportionality will be discussed further below in respect of
the Antarctic krill.

The strongest possible application of the precautionary approach would mean that no krill catch
would be allowed until it was certain that there was no risk from harvesting.*** If the
requirements of the Oslo Commission were adopted, then states would, arguably, actually have
to prove that krill fishing would not cause harm before harvesting was allowed. Sucha
requirement may be too burdensome, particularly because of the difficulties in obtaining
definitive data concerning krill and their interactions with other species.””® However, this does
not mean that a comprehensive ban should not be introduced. Such a ban is neccsséry because of
the vital role played by krill in the Antarctic ecosystem and the need to facilitate sustainable use

of krill dependent species that provide greater economic returns than krill.

CCAMLR'’s precautionary approach falls short of this level of protection and takes into account
current uses of krill resources and potential future economic opportunities involving krill. 2*'
Such an approach involves imposing precautionary catch limits but does not go so far as to ban
krill fishing altogether, Economic considerations are relevant to the precautionary principle
because costs will be incurred in order to prevent the occurrence of future harm. »** However, if
the precautionary principle is applied to maximum effect, then the future economic costs from
potentially unnecessary action gives weight to arguments concerning economic inefficiency and
reduces the validity of the principle in the future.*® Economic considerations should not become
too important in applying the precautionary principle otherwise there is a danger that it will
become a mere cost-benefit analysis which would provide minimal protection for the

environment, >>*

9 Miller, D.G.M. 2002. Antarctic Krill and Ecosystem Management — From Seattle to Siena. CCAMLR
Science, Vol 9: 175-212 at 179

%0 eg See Chapter 1 for a discussion of the difficulties in obtaining accurate data on the size of krill
population. '

3 Miller, D.G.M. 2002. Supra, fn 251, 179

2 Gullett, W. Supra, fn 234, 58

53 1bid, 59

> Ibid
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Even if econoinic considerations are important in applying a precautionary approach, a total ban
would still be justified. Species higher in the food chain provide much greater economic returns
than krill. Protecting krill, as a vital linchpin of the ecosystem, will help to facilitate the
sustainable development of these higher species. However, stronger regulatory mechanisms

must be introduced to ensure that any catch limits or total bans are effectively implemented.

Arguably, CCAMLR should adopt a stronger form of the precautionary approach that takes into
account the extent of the potential harm that could occur from krill fishing and relies less on the
loss of future economic benefits. Where there is a greater risk of harm, the precautionary
principle permits action even where there is a high level of scientific uncertainty. > > Where
anticipated harm is minimal, a greater level of certainty is necessary before action can be taken

under the precautionary approach, *®

If krill fishing does have a detrimental impact on krill and dependent species, the potential harm
could be great, Krill fishing, as discussed in Chapter 1, affects localised predator and krill
populations. Furthermore, the extreme importance of krill to the Antarctic food chain (including
dependent species) means that high krill harvesting levels would have a dramatic effect on the
whole Antarctic ecosystem. Because high levels of harvesting would, arguably, cause significant
dama’ge,’ a stronger form of the precautionary approach advdcating a total krill ban is justified.
Although, requiring proof that no harm wﬂl occur before any fishing activity can be conducted
would not be justified because it would prevent the sustainable exploitation of higher species in

the food chain without proof that fishing did not cause harm.

35 Ibid
26 Ibid
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1L CCAMLR and the precautionary approach

The precautionary approach allows CCAMLR to consider effects of data uncertainty before
‘making decisions. Possible long term impacts of delaying until sufficient data is available are

minimised.?’

CCAMLR currently allows depletion of krill stocks, provided that they can recover in several
decades. Although krill are short lived, depleting the stock results in lower recruitment rates and
a lower krﬂl population in subsequent seasons. Permitting such activities will have dramatic
effects on dependent species. For example, exploitation of krill will affect the rebuilding of
depleted stocks of baleen whales.>® A reduction in whale numbers caused by large scale
whaling has allowed krill numbers to grow. Resulting increases in other krill dependent species,
such as seals, could prevenf recovery of baleen whale numbers because of increased
competition.” Krill consumption by seals currently exceeds consumption by baleen whales.**
Further competition by krill fisheries will seriously hinder the recovery of whale numbers,
especially given likely increases in harvesting levels. The vital role played by krill in the
survival of direct and indirect predator species should mean that krill are protected from fisheries
by a total harvesting ban. A harvesting ban will help to prevent detrimental changes to
populations of dependent species in accordance with the conservation objectives of international
treaties including the Madrid Protocol, the Biodiversity Convention and the Law of the Sea
Convention.”' At a minimum, current enforcement techniques in Antartica must be improved if
such a ban is to be effective. This is particularly the case because of the threat posed by [TUU
fishing from likely increased economic returns from krill harvesting. Ideally, the world
community should work towards strengthening current legal regime in order to curtail TUU

fishing on the high seas and in areas of national jurisdiction.

Krill fisheries will have some impact on dependent species. However, the exact effect of

fisheries on such species is difficult to predict’* because of the uncertainty and insufficiency of

5T CCAMLR website, http://www.ccamlr.org

28 Alverson, D.L. Supra, fn 75, 178

9 Gulland, J.A. Supra, fn 7, 220

260 Nagata, T. Supra, fn 110, 124

%61 These are discussed in detail in Chapters 3 and 4.
262 Alverson, D.L. Supra, fn 75, 178
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data on krill population and its interactions with these species. This uncertain data can also
affect the mathematical models used by CCAMLR to set precautionary catch limits.**® The
position of krill at the base of the marine Antarctic food chain may magnify the effect of krill
fisheries on dependent species énd harvesting of any species so low in the food chain may not be
prudent. Larger species (such as anchovies) which share an analogous level in the food chain to
krill have been harvested for many years.”® This implies that krill can be harvested in a
sustainable manner without any lasting effects on dependent species. If other species at the base
of a marine food chain can be harvested sustainably then, arguably, the mere fact that krill are at
the base of the Antarctic food chain should not be a justification for preventing their exploitation.
However, the extremely short Antarctic food chain distinguishes it from other ecosystems. The
smaller number of species makes krill even more important than species at analdgous levels in
other marine ecosystems. This makes it vital that krill are protected by a comprehensive
harvesting ban and current regulatory mechanisms must be strengthened to resolve weaknesses

with the current regime and reduce the threat of IUU fishing.

Even if krill fisheries currently, or in the future, have a significant impact on dependent species
there will be difficulties proving such effects. Opponents can argue that other factors are causing
decline or that a particular decrease in population size is not significant.”®® For example, they can
argue that environmental factors are causing dependent species to decline, rather than
overfishing. Alternatively, they can argue that a decline in population caused by fishing is
insignificant when compared to the population as a whole. The lack of data concerning
interrelationships between species makes it difficult to prove a decline has occurred or to present
a counterargument to opponents of conservation. Furthermore, a lack of data would make it hard
to show that a decline in dependent species was caused by excessive krill harvesting. However,
as outlined below, when taking a precautionary approach a lack of data should not be used as a
justification for not introducing conservation measures. Accordingly, strong regulatory measures
supporting a moratorium or localised bans are necessary to adequately protect krill and conserve

their dependent species.

Legal weaknesses in the Convention

263 These mathematical models (krill Yield Model is one of these) will be discussed further below.
.24 Nicol, S. and Endo, Y. op. cit.,, 115
%5 Gulland, I.A. op. cit., 237

58



CCAMLR itself also presents difficulties in protecting dependent species. Article 1I(3)(a)
requirés that harvested populations remain above levels ensuring “stable recruitment”. However,
maintaining populations at a level corresponding to “stable recruitment” is dependent on the
levels of other species and can affect the abundance of such species.”®® “Stable recruitment”
requires a level ensuring the “greatest net annual increment”. This level conflicts with the
Convention’s conservation principles because harvesting at such a level is likely to be
detrimental to other species protected by the Convention.”®’ This is e.specially trite in light of the
multiple species that feed on krill.®® An indirect impact on species that feed on krill-dependent
predators is also likely. Removing krill from the diet of predators that do not feed exclusively on
krill will result in a greater impact on other species on which those predators depend.*®
Clarification of Article II(3)(a) has been advocated so that effects on predators are specifically
recognised in the harvesting of prey species.?’® This is to prevent adverse changes to populations
of those predators. However, if the Article is read as a whole, then Article II(3)(b), in
conjunction with Article I1(3)(a), could remedy this legal flaw. Article II(3)(b) requires the
maintenance of ecological relationships between harvested, dependent and related populations.
A less equivocal statement is still necessary.”’” However, this could merely be a legal, rather
than a practical, problem. Given CCAMLR’s ecosystem approach to management (discussed
subsequently) this is unlikely to be a problem encountered in the practical implementation of the
Convention. In practice, the mathematical models used by CCAMLR attempt to take into

account interactions between species, rather than just focussing on a single species.””

The application of Article II(3)(a) is also fraught with legal difficulties because of the Article
I1(3)(b) requirement that depleted populations should be restored to the point of maximum net
recruitment. With interdependent species, net recruitment of one stock is necessarily dependent
on the numbers of the other stock and it is unlikely that both species can reach “the greatest net
annual increment”.*” This problem makes it difficult to maintain krill at the levels advocated by
the Convention whilst maintaining similar levels for dependent specieé. Such legal weaknesses
must be resolved to provide a strong and certain legal regime that can adequately conserve krill

in light of likely harvesting increases or protect krill if a complete ban is instituted.

%66 Basson, M. and Beddington, J.R. Supra, fn 138, 56

267 This is the basis of the ecosystem approach that is promoted by CCAMLR which will be discussed later
in this thesis.

268 Basson, M. and Beddington, J.R. Supra, fn 138, 58

*? Ibid, 63

2% Auburn, F.M. Supra, fn 30, 211

! Gardam, J.G. Supra, fn 404, 302

272 Although such an approach was used in the first 8 to 10 years of CCAMILR,

2B Gulland, J.A. Supra, fn 7, 230
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The precautionary catch limits introduced by CCAMLR set a point at which complex
management procedures must take over.”’* The form of precautionary approach used by
CCAMLR looks at the proportion of unexploited biomass that can be exploited using certain
management criteria.”’”* Precautionary measures for krill are required because of insufficient data
regarding krill and interactions with other species.”’® This particular form of the precautionary
approach was adopted in relation to krill fisheries management because of the uncertainty
concerning interactions between krill and other species; the uncertainty surrounding the effect of
harvesting on krill and other species; and the fact that a krill stock collapse could have a much
greater effect on dependent species higher in the ecosystem that could provide much more
important benefits in terms of tourism, conservation and fishing. >’ Preéautionary catch limits
are deliberately set at levels that will not compromise the future sustainability of krill fisheries.””®
Such limits also aim to provide the fishing industry with a basis for future planning so that large
investments are not made unnecessarily.”” Strong legal and regulatory mechanisms must be -
maintained if such precéutionary measures are to be effectively enforced in light of the TUU
fishing problem. Particularly important is the need to improve current enforcement mechanisms
and to strengthen the legal safeguards in order to prevent IUU fishing in areas of the high sea in
the Antarctic. A moratorium on krill harvesting must be supported by such reforms in order to

be effective.

Precautionary catch limits for krill are calculated using conservation models. Statistical models
are used to simulate the population levels of particular species both with and without fishing
exploitation, 28 These models derive estimates using variables such as total krill stocks; the

natural mortality rate (including predation); the growth rates of krill; and inter-annual variability

M Nicol, S. and De la Mare, W. Supra, fn 80, 44

" Hewitt, R.P., Watkins, J.L., Naganobu, M., Tshernyshkov, P., Brierley, A.S., Demer, D.A., Kasatkina,
S., Takao, Y., Goss, C., Malyshko, A., Brandon, M.A., Kawaguchi, S., Siegel, V., Trathan, P.N., Emery,
J.H., Everson, I, and Miller, D.G.M, 2002. Setting a Precautionary Catch Limit for Antarctic Krill,
Oceanography, Vol 15(3): 26-33 at 27

776 Nicol, S. 1991. Supra, fn 57, 235

T Miller, D.G.M. 2002. Supra, fn 251, 178-9

2% CCAMLR website, http://www.ccamlr.org

27 Nicol, S. and De la Mare, W. Supra, fn 80, 45

20 Hewitt, R.P. et al. Supra, fn 245, 27
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in re‘cmitmcnt.m Originally CCAMLR used a single species management approach, but has
developed the “Krill Yield Model” to better meet the objectives of the Convention and to take
into account the uncertainty surrounding potential krill yield.”® One of the criteria used in
formulating these precautionary catch limits is the viability of the species. For Antarctic krill
there must be a less than 10% chance ihat the population will fall to less than 20% of its
unexploited median level. ®® Kirill predator populations are also taken into account. The median
population of krill predators must be at least 75% of unexploited median population level. 284
Long term population projections are also used to calculate these risks. * Precautionary limits
can be difficult to determine because of data uncertainty and natural fluctuations, particularly
with recruitment of ybung krill. Precautionary limits are not a completely accurate reflection of

286 Much greater

sustainable stock levels because of difficulties with estimating input variables.
data on krill fishing is required to formulate more accurate models and precautionary limits. ol
Although CCAMLR mathematical models do attempt to accurately utilise all variables in
formulating precautionai'y catch limits, a comprehensive ban on krill fishing should still be
introduced because of krill’s vital role in the ecosystem. A strong form of the precautionary

approach would support such a move until more accurate scientific information is available.

288 that adjusts

CCAMLR’s preferred approach to krill management is a feedback system
management measures according to ecosystem monitoring. % Implementing this approach fully
may require improvements to the current CCAMLR ecosystem monitoring program. 20 Better

mathematical models that link krill, their predators, environmental factors and krill harvesting are

281 Nicol, S. and Endo, Y. Supra, fn 77, 109

22 CCAMLR website, http://www.ccamlr.org

8 Hewitt, R.P. et al. Supra, fn 245, 27

4 Ibid

% 1bid

%6 Nicol, S. and De la Mare, W. Supra, fn 80, 46

27 Miller, D.G.M. 2002. Supra, tn 251, 184

88 This is discussed further below in conjunction with the ecosystem approach.
2 Hewitt, R.P. et al. Supra, fn 245, 32
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also necessary.””! Some of the data needed to improve current management systems can be
obtained from observers placed on krill fishing vessels or from real-time satellite monitoring
systems. In particular, a new automated fishery monitoring system has been trialled in Canada
that provides more accurate real-time data without the need for observers.”> More accurate data
is also required if a comprehensive harvesting ban is introduced. Even if a seasonal or regional
krill harvesting ban were introduced, the legal regime still needs to be stronger to make those

bans effective.

The original krill conservation measure restricted the total catch in Area 48 to 1.5 million
tonnes.””> CCAMLR conducted a krill survey in early 2000 in Area 48 to set new catch limits.***
The current limit in Area 48 is 4 million tonnes in a fishing scason. If the catch in Area 48
exceeds 620,000 tonnes, then catch limits can be applied to smaller management units.** This is
a level of harvesting at which rapid increases in catch volumes are likely and it prevents krill
harvesting becoming too concentrated in particular areas.”® Division 58.4.1 has a current limit
of 440,000 tonnes®’ and Division 58.4.2 has a limit of 450,000 tonnes.”® This may appear to be
a huge jump in allowable krill catch, Arguably, if a precautionary approach is taken then, given
the uncertainty of the data, krill catch limit should be set lower rather than higher. However, the
precautionary catch limits are aimed at maintaining a sustainable krill industry. The CCAMLR
survey supports an increase in the potential sustainable krill harvest. Relationships between krill

and other species are factored into these precautionary limits but, as discussed, greater data

certainty is required to formulate more accurate models.

The uncertainty that exists could result in detrimental impacts on dependent populations, despite
the existence of precautionary catch limits. A complete ban on krill fishing is necessary to
facilitate the conservation of dependent species. This would help to prevent detrimental
decreases in predator populationé and would support the Madrid Protocol’s objective of the

comprehensive protection of the Antarctic environment and dependant and associated

! Ibid

%2 These monitoring systems will be discussed in a subsequent Chapter.

2% CCAMLR website, http://www.ccamlr.org. See maps of CCAMLR areas in the Appendix.
2% CCAMLR website, http://www.ccamlr.org

2% CCAMLR Conservation Measure 32/XIX

2% Miller, D.G.M. 2002, Supra, fn 251, 180

2T CCAMLR conservation Measure 45/XX

2% CCAMLR conservation Measure 106/XIX
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ecosystems.”” Uncertainty surrounding the size of krill stock could also diminish the
effectiveness of precautionary catch limits, although CCAMLR’s mathematical models try to

take such uncertainty into account.

The estimated krill population from the 2000 acoustic survey is a biomass of 44.3 million tonnes
and this has led to a proposed increase in krill catch limit to 4 million tonnes.*® This increase
has now been implemented in CCAMLR’s precautionary catch limits. There are, however,
uncertainties that need to be resolved before the fishery can expand to 4 million tonnes.>®' More
work must be done to ensure that krill fishing is not concentrated in localised areas threatening
local land-based predator populations before the fishery can expand to 4 million tonnes. ** As
previously discussed, CCAMLR is trying to develop small-scale management units for krill
fisheries. These units are necessary if krill precautionary catch limits are to be increased without
threatening local populations. CCAMLR is also developing another mathematical model, the
“Foraging Fishery Model”, to assess interactions and potential overlap between krill fishery and
krill predators.,3 % This model will be useful as a management tool for protecting localised

predator populations.

Uncertainties surrounding the existence of a localised krill population must also be resolved

3% Krill may migrate from the Bellingshausen

before the fishery can increase to 4 million tonnes.
Sea and the Weddell Sea. There are differences in DNA that may imply that krill ffom these
areas could potentially constitute genetically distinct populations.®” Intense localised fishing
would have an impact on any such distinct populations. As previously discussed, there i;c, some

evidence that suggests that krill reproduction levels depend on environmental factors such as the

9 The objectives of the Madrid Protocol are discussed in detail in Chapter 3.
300 Hewitt, R.P. et al. Supra, fn 245, 26

! Ibid, 32

2 1bid

3 CCAMLR website, http://www.ccamlr.org

3% Hewitt, R.P. et al. Supra, fn 245, 32

% Ibid, 28
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3% When sea ice is more abundant, krill reproduction is more extensive

extent of sea ice.
possibly due to less access from their salp competitors and greater access to ice algae and refuge
from predators.®”” Greater research needs to be done to reduce the uncertainty surrounding these
environmental factors. The Antarctic and Southern Ocean Coalition (*“ASQOC”) has recently
submitted a paper to CCAMLR recommending that further expansion of krill fishery in coastal
areas be halted because of scientific uncertainty concerning impacts on local predators.*® ASOC
has also recommended the subdivision of precautionary catch limits for krill for Area 48 among

CCAMLR’s small scale management units for that Area due to this uncertainty.*”

Because of the uncertainties outlined above, a strong form of the precautionary approach would
advocate a moratorium on krill fishing. At the very least localised krill no-fish zones should be
established to protect against the potential for decimation of genetically distinct local krill
populations. Improvements in enforcement on the Antarctic high seas are necessary to facilitate
any bans.>'’ In parﬁcular, future international examination of TUU fishing should focus on legal
mechanisms for enforcing CCAMLR precautionary catch limits against non-parties or on
political means to expand CCAMLR to a greater number of parties. The expansion of CCAMLR
(perhaps by way of economic or political pressure on non-parties) would give the Convention

greater legal force in terms of combating TUU fishing.

TIL, Other Sources of Law
The Law of the Sea Convention

The United Nations Convention on the Law of the Sea 1982 (“Law of the Sea Convention™) does

not mention the use of the precautionary approach.’’’ Furthermore, the Law of the Sea

% Ibid

7 Ibid

% Management of the Antarctic Krill: Ensuring the Conservation of the Antarctic Marine Ecosystem.
October 2004, A submission presented by the Antarctic and Southern Ocean Coalition (ASOC) to the
CCAMLR Commission and Scientific Committee at 14 ‘

3 1pid

310 potential means to improve enforcement are discussed later in this thesis.

' Articles 61(2) and 119 of the 1982 Convention merely require states to base their conservation
measures on the best scientific evidence available. From one perspective it could be argued that this
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Convention advocates freedom of fishing on the high seas (albeit with some general conservation
requirements) and this creates some problems for the precautionary approach.“2 Any state can
fish on the high seas without having to show that its activities are not adverse to existing
fisheries.’”® Therefore, in the absence of clear evidence that harm will be caused by krill
harvesting, the Law of the Sea Convpntion appears to give precedence to high seas fishing rights
over precautionary catch limits for krill. However, the high seas fishing freedom must be
exercised under Article 87 of the Law of the Sea Convention “under the conditions laid down by
this Convention and by other rules of international law”. Furthermore, Article 87(2) requires
“these freedoms [to be] exercised by all States with due regard for the interests of other States in
' their exercise of the freedom of the high seas and also with due regard for the rights under [the]
Convention with respect of activities in the Area.” These requirements will be discussed in
greater detail below. The Fish Stocks Agreement, as discussed in Chapter 3, also attempts to

remedy many of the flaws in the Law of the Sea Convention.

FAO Code of Conduct

The FAQ Code of Conduct for Responsible Fisheries 1995 (“Code of Conduct”) also requires
states to apply the precautionary approach widely to conservation management and exploitation

of living aquatic resources.>** In particular, Article 6.5 states that:

supports krill conservation measures because, although there is great uncertainty, it is the “best” evidence
available. Alternatively, it could be argued that the 1982 Convention does not support krill conservation
limits because the uncertainty of information concerning krill means that there is no real “evidence” to
support krill precautionary catch limits.
32 Burke, W.T. 1995. Implications for Fisheries Management of US Acceptance of the 1982 Convention
?11; the Law of the Sea. The American Journal of International Law, Vol 9: 792-806

1bid
3% Article 7.5.1, FAO Code of Conduct on Responsible Fisheries 1995
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States and subregional and regional fisheries management organizations should apply a
precautionary approach widely to conservation, management and exploitation of living
aquatic resources in order to protect them and preserve the aquatic environment, taking

account of the best scientific evidence available.

Article 6.5 goes on to state that the absence of scientific information is not to be used as a reason
for failing to take conservation measures.””® These principles are reiterated in Article 7.5 of the
Code of Conduct, which outlines how the precautionary approach is to be applied.*'® Based on
the wording of these articles, the Code of Conduct would appear to embody a stronger form of
the precautionary approach than for example, the Convention on Biologiczﬂ Diversity (which is
discussed further below), which requires a threat of “significant reduction or loss” in biological
diversity before it applies. The Code of Conduct, however, requires a precautionary approach to

be applied “widely” to conservation, management and exploitation of living aquatic resources.

One potential argument may be that applying the approach “widely” would require, not only the
application of the approach in a wide range of circumstances, but in this respect, an application
of a strong form of the precautionary approach. As discussed previously, a strong form of the
precautionary approach would imply that, even with a lack of data on krill populations and
species interactions, measures should be introduced to protect krill and dependent species.
Furthermore, this argument is also supported by the stated objective in Articleé 6.5 and 7.5 of
applying the precautionary approach in this manner “in order to protect and preserve the aquatic
environment”. Accordingly, the objective is one of protection and preservation, not one which
requires exploitation of species to maximum sustainable yield. Although the Code of Conduct
does embody sustainable use principles within its provisions,’'” the objectives of the Code
include to “promote protection of living aquatic resources and their environments” as well as
establishing principles “for responsible fishing and fisheries activities, taking into account all
their relevant biological, technological, economic, social, environmental and commercial

aspects”.318

There is therefore clear support in the Code of Conduct’s precautionary approach for the
protection and preservation of the aquatic environment. As discussed, krill'are vital in protecting
and preserving the Antarctic ecosystem because of the pivotal link that they form between

phytoplankton and higher species and because of the relatively smaller number of species in the

S Ibid

1 Ibid

37 See, for example, Article 6.3, FAO Code of Conduct on Responsible Fisheries 1995
3% Article 2, FAO Code of Conduct on Responsible Fisheries 1995
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Antarctic ecosystem than other ecosystems around the world. Accordingly, the precautionary
approach in the Code would appear to support krill conservation measures that are aimed at

protecting other species even in the absence of scientific certainty.

Under Article 3.2 of the Code, it is to be applied and interpreted in a manner consistent with the
“relevant provisions” of the Fish Stocks agreement, however, the Fish Stocks agreement, as will

be discussed below, also requires a similar form of the precautionary approach to be adopted.

Although Article 7.5.3 of the Code of Conduct does require States and regional fisheries
management organisations to determine stock specific target reference points and the action to beA
taken if they are exceeded, the Code also requires that the precautionary approach be applied
widely taking into account the “best scientific evidence available” in accordance with the
conservation objectives outlined above. As discussed in Chapter 1, the best scientific evidence in
respect of krill clearly demonstrates that krill fishing has an adverse impact on dependent land-
based predator species during breeding season. Furthermore, the best scientific evidence
indicates that even a low level of krill harvesting could potentially have an adverse impact on
dependent species. Accordingly, based on the best scientific evidence, the precautionary
approach embodied in the Code of Conduct should support a krill moratorium or at the very

least, local no-take zones.

The Code of Conduct also outlines uncertain factors that should be considered when
implementing the precautionary approach including size and 'productivity of stocks; levels and
distribution of fishing mortality; impact of fishing activities on dependent species; and
environmental and economic conditions. ! This means that, under the Code, the uncertainty
concerning krill population size and interactions with dependent species should be considered
when implementing precautionary catch limits. Furthermore, the uncertainty concerning the
effect of sea ice distribution on krill recruitment should also be taken into account.

The uncertainty concerning these important factors provides a justification for arguing that,
under a precautionary approach, it would be more prudent to initiate a complete krill harvesting

320

ban.”” Kirill’s role in the Antarctic ecosystem means that it is vital that they are protected so that

9 Article 7.5.2, FAQ Code of Conduct on Responsible Fisheries 1995

2% Article 7.5.4 of the Code also requires “cautious” conservation measures to be adopted for new or
exploratory fisheries until there is sufficient data to allow assessment of the impact of fisheries on long-
term sustainability of stocks. The large amount of uncertainty surrounding krill fishing may mean that
there is still insufficient data to determine its impact and so “‘cautious” measures should still be maintained.
“Cautious” measures could arguably include complete protection for krill until there is more data certainty.
Krill fishing has gone on since the 1970s, but the need for continued research into harvesting technology
may mean that it could still be classed as a “new or exploratory fisheries”. Article 7.5.2 of the Code also
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dependant species are not adversely affected by krill harvesting, especially in light of likely
increases in demand and fishing levels. Both the enforcement mechanisms and the legal
machinery of the current regulatory regime should be strengthened over time in order to make

the introduction of any ban a worthwhile exercise.

Furthermore, Article 6.5 states that the “absence of adequate scientific information should not be
used as a reason for postponing or failing to take measures to conserve target species, associated
or dependent species and non-target species and their environment.” Accordingly, the form of
the precautionary approach embodied in the Code of Conduct does not just focus on conservation
measures in respect of target species, it also applies to associated/dependent species, non-target
species and their environment. Conservation measures which are aimed at protecting krill for the
purpose of conserving dependent and non-target species are therefore covered by the

precautionary approach in the Code of Conduct.

Article 7.5.4 of the Code also requires “cautious” conservation measures to be adopted for new
or exploratory fisheries until there is sufficient data to allow assessment of the impact of fisheries
on long-term sustainability of stocks. The large amount of uncertainty surrounding krill fishing
may mean that there is still insufficient data to determine its impact and so “cautious’” measures
should still be maintained. “Cautious” measures could arguably include complete protection for
- krill until there is more data certainty. Krill fishing has gone on since the 1970s, but the fact that
it has been previously carried on at relatively low levels, combined with the fact that new
research is being done into harvesting technology to make it a more viable fishery may mean that
it could still be classed as a “new or exploratory fisheries”. Article 7.5.2 of the Code also
requires that uncertainty concerning economic factors be considered which would include
potential harm to the harvesting and other krill industries and potential future harm to the

aquaculture industry.

Fish Stocks Agreement

The United Nations Agreement on Straddling Fish Stocks and Highly Migratory Species 1995
(“Fish Stocks Agreement”) outlines the methods states should use to apply the precautionary

approach to conserve straddling and highly migratory species.””’ As discussed in Chapter 3, the

requires that uncertainty concerning economic factors be considered which would include potential harm
to the harvesting and other krill industries and potential future harm to the aquaculture industry.

32! Article 6(1), The United Nations Agreement on Straddling Fish Stocks and Highly Migratory Species
1995
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Agreement’s precautionary approach will only be relevant to krill if they come within the
definition of straddling fish stocks and highly migratory species. If krill do come under the
Agreement, states cannot use the uncertainty surrounding krill populations and interactions with -
dependent species as a justification for failing to implement krill conservation measures.”” The
Fish Stocks Agreement also provides support for the adoption of a CCAMLR-type feedback
management system.’>> CCAMLR’s management techniques would, therefore, seem to parallel
the requirements of the Fish Stocks Agreement, which provides support for states to comply with
the CCAMLR measures so that they are also in compliance with the Fish Stocks Agreement.
Similarly, the Fish Stocks Agreement parallels the support for the precautionary approach found
in other international instruments which gives greater weight to these agreements.***
Accordingly, there is strong support in international law for the adoption of the precautionary
approach by all states. A strong form of this approach justifics a moratorium or localised krill

fishing bans in sensitive areas because of scientific uncertainty surrounding the Antarctic krill

and dependent species.

Furthermore, the Fish Stocks Agreement actually requires application of the precautionary
approach. Article 5(c) requires application of the precautionary approach in accordance with
article 6. Article 6(1) says that states “shall apply the precautionary approach widely [emphasis
added] to conservation, management, and exploitation of straddling ﬁéh stocks and highly
migratory fish stocks in order to protect the living marine resources and preserve the marine
environment.” One potential argument may be that applying the approach “widely” would

require, not only the application of the approach in a wide range of circumstances, but in this

322 Article 6(2) of the Agreement requires states to be more cautious when information is uncertain,
unreliable or inadequate and they are not allowed to use the lack of adequate scientific information as a
justification for failing to take conservation and management measures.

3B Further support for the adoption of CCAMLR catch limits may be found in Annex II of the Fish Stocks
Agreement. Article 1 of Annex II sets out guidelines for the application of precautionary reference points
which are estimated values corresponding to the state of the resource, and of the fishery, which can be used
as a guide for fisheries management. Article 6(3)(b) requires states to apply the guidelines in Annex II and
determine the action to take if reference points are exceeded. CCAMLR already has a feedback
management system which determines specific stock reference points and catch limits, CCAMLR adjusts
the catch limits according to stock and fisheries levels. As discussed, these limits also have specific
critical “trigger” levels of fishing at'which further management action is required.

324 Article 6(3)(c) of the Fish Stocks Agreement requires states to take into account when implementing the
precautionary approach uncertainties as to size and productivity of stocks; the impact of fishing activities
on dependent species; and existing and predicted oceanic, environmental and socio-economic conditions,
This requirement is similar to the provision concerning uncertainties found in the FAO Code of Conduct.
As previously discussed, the uncertainty surrounding environmental factors affecting krill may mean that,
under a precautionary approach, complete krill protection is justified. The Fish Stocks Agreement also
contains another provision concerning the precautionary approach that is similar to one found in the Code
of Conduct. Article 6(6) of the Agreement requires states to adopt cautious conservation and management
measures for new or exploratory fisheries that remain in force until there is sufficient data to allow
assessment of the impact of the fisheries on the long-term sustainability of stocks. Ifkrill come within this
provision then “cautious” conservation measures could potentially include complete protection until
greater data certainty exists.
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respect, an application of a strong form of the precautionary approach. As discussed previously,
a strong form of the precautionary approach would imply that, even with a lack of data on krill
populations and species interactions, measures should be introduced to protect krill and

dependent species.

In particular, Article 6(2) also requires that states “be more cautious when information is
uncertain, unreliable or inadequate. The absence of adequate scientific information shall not be
used as a reason for postponing or failing to take conservation and management measures.”
Arguably, due to the extreme uncertainty concerning krill population, its interaction with
dependent species and the Antarctic ecosystem as a whole and the effect of krill harvesting on
dependent species, states are required to be even “more cautious”. It is submitted that this
extreme level of uncertainty should require a degree of caution evinced by no-take zones or a

complete harvesting ban.

In this respect, in implementing the precautionary approach, Article 6(3) also requires states to
implement “improved techniques for dealing with risk and uncertainty” and “take into account,
inter alia, uncertainties relating to size and productivity of the stocks....and the impact of fishing
activities on non-target and associated or dependent species”. This gives further weight to the
argument that the high level of uncertainty concerning krill stock should require a higher level of

caution concerning its exploitation.

Furthermore, Article 6(6) requires, in respect of new or exploratory fisheries, that states adopt
“cautious conservation and management measures, including, inter alia, catch limits and effort
limits. Such measures shall remain in force until there are sufficient data to allow assessment of
the impact of the fisheries on the long-term sustainability of the stocks, whereupon conservation
and management measures based on that assessment shall be implemented. The latter measures
shall, if appropriate, allow for the gradual development of the fisheries.” Ostensibly; if these
requirements could be applied to krill, the “cautious conservation and management measures”
required until sufficient data is obtained would require either low precautionary catch limits or
no-take zones, ‘particularly in light of the extreme uncertainty surrounding krill population.
Although, it is questionable whether krill fishery would constitute a “new” fishery given that it
has been in place for decades, it may still constitute an ““exploratory” fishery since it has never
reached extremely high levels and cost pressures have previously been a disincentive for large

numbers of fishers to enter this fishery.
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Just because the Fish Stocks Agreement refers to concepts of sustainable use does nof mean that
a strong form of the precautionary approach is inconsistent with the agreement. However, if a
strong form of the precautionary approach were not embodied in the agreement, then it could still
support a krill harvesting ban or no-take zones, even though a lesser form of the precautionary
approach would not legally require such measures to be introduced. As discussed previously,
under the precautionary approach, action is required where a risk to the environment is identified
that is proportionate to the potential damage, in the absence of scientific certainty/evidence.
Because krill play.a unique and pivotal role in the Antarctic ecosystem, the risk of harm to the
ecosystem is extremely high from krill harvesting, including the risk to dependent species (for
which there is already some scientific evidence), the risk to genetically distinct krill populations

~ and the risk to already depleted populations such as the baleen whales. Accordingly, this high
risk of a high level of potential damage to the Antarctic ecosystem justifies a proportionate
response such as no-take zones or a moraforium even though there is not yet scientific certainty
concerning the exact effects of krill harvesting on the ecosystem and what level of harvesting
will be harmful. Accordingly, a lesser form of the precautionary approach in the Fish Stocks
Agreement would still justify a ban even though, as stated above, it would not require a ban to be

imposed.

Convention for Biological Diversity

Article 4 of the Convention on Biological Diversity sets out its jurisdictional scope. In

- particular, it applies in the case of “components of biological diversity” within areas of national
jurisdiction and, in the case of processes and activities (regardless of where their effects occur)
carried out under its jurisdiction or control, within the area of its national jurisdiction or beyond
the limits of national jurisdiction. The difference between these two concepts is not outlined in
the Convention which gives rise to possible ambiguities when interpreting the Convention
because processes and activities will affect components of biological diversity.**® The
Convention refers to “components of biological diversity”, however, this concept is not defined.

“Biological diversity” is however, defined as the variability among living organisms from all

325 Anton, D.K. 1997. Law for the Sea’s Biological Diversity. Columbia Journal of Transnational Law,
Vol 36: 341-371 at 356
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sources including, inter alia, terrestrial, marine and other aquatic ecosystems and the ecological
complexes of which they are part; this includes diversity within species, between species and of
ecosystems. Accordingly, as a vital key to the Antarctic ecosystem, krill would be a
“component” because of its necessity in maintaining the variability of the ecosystem. As such,
krill would be covered by the Convention in areas of national jurisdiction. Furthermore, the
more detailed provision in Article 9 dealing with conservation outside areas of national
jurisdiction sets out requirements for states to adopt “measures” for ex-situ conservation of
components of biological diversity. Accordingly, it would appear the “processes and activities”
as referred to in respect of ex-situ conservation in Article 4, would include any activities such as
fishing which could affect the conservation of components of biological diversity. Accordingly,

krill harvesting should also be covered in respect of ex-situ conservation on the high seas.

The precautionary principle is also relevant to biodiversity because of the uncertainties
surrounding this concept.*?® The principle is recognised in the Convention for Biological
Diversity’é preamble which states “that where there is a threat of significant reduction or loss of
biological diversity, lack of full scientific certainty should not be used as a reason for postponing
measures to avoid or minimize such a threat” [emphasis added]. Furthermore, the preamble also
notes “that it is vital to anticipate, prevent and attack the causes of significant reduction or loss of
biological diversity at source”. The threat discussed in the preamble is a “significant” reduction
or loss of biological diversity and, accordingly, it would appear that the Convention for

Biological Diversity embodies a weaker form of the precautionary approach.

One argument may be that further support for this view is found in some of the main provisions
of the Convention. For-example, Article 10 advocates sustainable use of biological diversity and
requ'ires.vparties “as far as possible and as appropriate” to do things to this end such as adopting
measures relating to the use of biological resources to avoid or minimise adverse impacts on
biological diversity. Article 14 also requires parties to “as far as possible and as appropriate”
introduce appropriate procedures requiring environmental impact assessment of its proposed
projects that are likely to have “significant” adverse effects on biological diversity. Accordingly,
it may be argued that these provisions show that the Convention is aimed at exploiting biological
resources and so only “significant” risk of loss of these resources justifies conservation measures
without full scientific certainty. Although, an alternative argument would be that these other
provisions should not impact on how the precautionary approach embodied in the preamble is

interpreted.

326 Bodansky, D.M. 1995, The Meaning of Biodiversity: International Law and the Protection of Biological
Diversity. Vanderbilt Journal of Transnational Law, Vol 28: 623-634 at 627
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The weaker form of the precautionary approach in the Convention should still support a krill
fishing moratorium or no-take zones even though it would not legally require these to be
implemented. In particular, as highlighted in Chapter 1, there is a threat of “significant reduction
or loss of biological diversity” in respect of the Antarctic krill. As discussed, krill are a pivotal
link in the Antarctic ecosystem and which the entire ecosystem depends on to channel energy
and nutrients to species higher in the food web. There is a threat particularly because of the fact
that, as highlighted in Chapter 1, even a small amount of krill fishing may have an adverse
impact on other species. Accordingly, there is a threat of significant reduction or loss of
biological diversity from krill fishing, not just to other Antarctic species, but also with localised
and genetically distinct krill populations. There is already scientific evidence that krill fishing
has a detrimental effect on localised predator populations during breeding season and further
scientific certainty on the effect of krill fishing and the extent of krill population should not, in
accordance wifh the Convention, be used as a reason to postpone measures to avoid or minimise
a threat. Measures to avoid such a threat would be a moratorium. Measures to minimise such a
’threat could arguably be either a moratorium, no-take zones or extremely strict precautionary
catch measures. Although, precautionary catch measures could not, in the absence of greater
scientific certainty, be said to minimise a threat because as discussed in Chapter 1 in respect of
the study by Everson and Goss, even a low level of krill harvesting may have an adverse effect

on other Antarctic species.

Uncertainty about the effect that activities will have on ecosystems and species should mean that
the precautionary principle should apply to biodiversity conservation.**” Its application to
biodiversity may help to protect krill because of their important role in preserviﬁg biodiversity.*?*
The uncertainties surrounding the effect of even a small level of krill fishing on dependent
species and the ecosystem as a whole means that, the precautionary approach supports a
complete krill harvesting ban is required to protect against any threat to biodiversity. Parties to
the Biodiversity Convention are, arguably, obliged to implement comprehensive krill protection
because of its recognition of the precautionary approach, although as discussed earlier in this
Chapter the exact form of the conservation measures is not mandated by a form of the

29 As discussed in Chapter 3, the

precautionary approach less than the strongest form.
Biodiversity Convention is very weak and, unless it is amended to introduce stronger provisions,

it is hamstrung by its lack of effective enforcement measures. However, its main strength is in

327 Tinker, C. 1995. The “Rio” Environmental Treaties Colloquium: A “New Breed” of Treaty: The United
Nations Convention on Biological Diversity. Pace Environmental Law Review, Vol 13: 191-218 at 200

328 See Chapters 1 and 3 for a discussion of krill’s role in maintaining biodiversity.

329 Although that form does not dictate actual measures it ostensibly requires no activities to be undertaken
until it is certain there is no detrimental harm from those activities.
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providing legal justification for the introduction of a moratorium on krill harvesting, even though
it may not legally require a moratorium to be introduced. Enforcement mechanisms can come

from interested states, such as the Antarctic claimant states, or parties to CCAMLR.

The precautionary approach, although providing beneficial support for krill conservation, does
" not have significant binding effect in international law. The precautionary principle is often

embodied in soft law instruments® or, if included within binding treaties, it may not be given

full binding force."3 3! The precautionary approach could, however, have emerged as a principle

of customary international law.**? If it has evolved into custom then states would be under an

obligation to apply its principles. This would require states to give complete, or at least a high
" level, of protection to krill because of the uncertainties surrounding environmental and other

factors affecting krill and their dependent species.

Customary International Law

The precautionary approach has been embodied in a number of international instruments.>’
There is also acceptance of the concept in the domestic law of several countries including the
European Union and it has been accepted widely in respect of policy considerations.”** This high
level of support for the principle may imply the existence of a state practice supporting the
approach. However, most of these instruments are non-binding, which may suggest that opinio
Juris is lacking. The ICJ has also Been unclear as to whether the precautionary approach is a
principle of binding international law and the WTO in its jurisprudence has also found that the
status of the approach in general international law is uncertain.®* Some commentators argue that

the strong emphasis of the precautionary approach in some international instruments such as the

30 The FAO Code of Conduct, for example, is merely a soft law instrument. As discussed, there are,
however, some binding treaties, such as the Fish Stocks Agreement, which have embraced the concept.

31 Gullett, W. Supra, fn 234, 57

32 For customary international law to arise there must be evidence of a State practice having arising and an
intention for those States to be legally bound by that practice (i.e. opinio juris)

3 As discussed, the Code of Conduct and Fish Stocks Agreement endorse the approach. Article 10 of the
Kyoto Declaration also gives support to states applying the precautionary approach as referred to in the
Code of Conduct and Fish Stocks Agreement. The 1982 World Charter for Nature also recognises a form
of the precautionary principle (see, for example Article 11 of the Charter). Finally, Principle 15 of the Rio
Declaration gives direct support for the concept.

334 Birnie, P. and Boyle, A. Supra, fn 233, 118.

5 Ibid
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Cartagena Protocol on Biosafety to the Convention on Biological Diversity, may lead to the
precautionary approach reaching customary law status.>*® Treaties can contribute to the
development of customary law or provide evidence of customary law where they are widely
accepted.™ Although, it should be noted that the existence of a Treaty alone does not
necessarily mean customary law exists if the particular principle is not adopted in practice by
states.® There is also is not universal application of the precautionary approach in international
treaties, which may suggest that the necessary opinio juris is lacking for the principle to become

part of customary international law.**’

Some commentators argue that the requirements for the precautionary approach to become
customary law have not been satisfied.**® In particular, some argue that state practice has not
materialised as yet and that opinio juris is not present because some states have not become
parties to or ratified certain instruments embodying the precautionary approach.** Although it is
not necessary for all states to accept a principle as legally binding for it to become part of custom
(as will be discussed in Chapter 3 of this thesis) and just.because particular instruments have not
yet been accepted by certain states does not mean that those states do not accept the
precautionary principle itself. The same commentators argue that a period of time needs to
elapse before the precautionary approach can become part of customary law.*** 1t is not
contended that the approach is part of customary law as yet, however, one should note that
although one would expect a period of time to elapse before state practice evolves and the
necessary opinio juris is present, if those two ingredients are present, there would not appear to

be any reason as to why customary law would not exist.

336 Stewart, T. and Johanson, D, 2003. 4 Nexus of Trade and the Environment: The Relationship Between
the Cartagena Protocol on Biosafety and the SPS Agreement of the World Trade Organization. Colorado
Journal of International Environmental Law and Policy, Volume 14

Y7 Ibid

8 Ibid

%% Birnie, P. and Boyle, A. Supra, fn 233, 119

340 Stewart, T. and Johanson, D, Supra, fn 341

! Ibid
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In particular, in respect of the Rio Declaration, Priess and Pitschas argue that the participation of
numerous states in the Rio Declaration does not “qualify” Principle 15 of the Declaration
(regarding the precautionary principle) as customary international law. These commentators
argue that it is a mere starting point, “if at all for the evolution of international customary law” **
In a similar vein, these commentators argue that the inclusion of the principle in many other
treaties such as the Biodiversity Convention does not mean that it is customary law because most
of these do not require partiés to follow the principle.** Just because the Rio Declaration was -
accepted by most states does not necessarily mean that Principle 15 is customary law. However,
the fact that most states have accepted the Principle may evidence acceptance to be bound by the
principle, even though they may not yet have adopted it in their state practice. Furthermore, it is
disputed that the claim by these commentators that the fact that many international instruments
that contain the precautionary principle are soft law means that states do not accept to be bouﬁd
by the principle. States may still believe that they have an obligation to follow the principle as a

consequence of becoming party to soft law instruments evincing it, even though such instruments -

are not hard law treaties,

Furthermore, actual implementation of the approach by states would provide more definitive
evidence of state practice. As discussed, parties to CCAMLR already apply the precautionary
approach. However, there needs to be a widespread state practice for custom to exist. The lack
of strong evidence of state practice and opinio juris concerning the precautionary principle
suggests that it is not part of customary international law.*** Some commentators also argue that
because the precautionary principle can be interpreted in a number of different ways and because
- some of its applications are new, it is not customary international law.**® The inclusion of the
concept into a large number of international instruments may, at the very least, support it as a
principle of international law.>*” A state that has given its support to the principle may be liable
for activities that could cause future environmental harim, although it may not be certain until
some future date that damage will actually occur.*®® If states were liable for potential future
effects of krill fishing, there would be a greater incentive to comply with precautionary catch

limits because states would be held responsible for future harm that could be caused by excessive

33 Priess, H. and Pitschas, C. Protection of Public Health and the Role of the Precautionary Principle
under WI'O Law: 4 Trojan Horse Before Geneva's Walls? Fordham International Law Journal, Volume
24:519 at 527

* Ibid

5 Gullett, W. Supra, fn 234, 57

8 Barton, C. 1998. Note: The Status of the Precautionary Principle in Australia; Its Emergence in
Legislation as a Common Law Doctrine. Harvard Environmental Law Review, Volume 22: 509 at 517
7 Ibid

* Ibid
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krill fishing. However, strong enforcement mechanisms would still be needed to curb ITUU

fishing in the light of likely increases in demand for krill products.

The acceptance of the precautionary principle in customary law or as a means of regulation is
difficult because of uncertainties concerning its exact meaning or how it is to be applied.** In
particular, the consequences of the approach differ widely and it is difficult to formulate a clear
outcome of the precautionary approach applying.**® Accordingly, this makes it difficult to reach
the status of customary international law. The concept’s general nature hinders it from having
any real practical impact.**' However, not all instruments treat the approach as simply a general
concept. The Fish Stocks Agreement, for example, outlines the approach in much greater detail
than other instruments.>*> There are, however, still problems in defining exactly what constitutes
a “precautionary approach”. However, it may not be necessary for the precautionary principle to

become part of customary law if it forms part of general international law principles.

General Law Principles

As discussed above, the Law of the Sea Convention requires the high seas fishing freedom to be
exercised under the conditions laid down by other rules of international law. Article 31(3){c) of
the Vienna Convention also requires that any relevant rules of international law applicable in the
relations between the parties are to be considered when interpreting a Treaty. It may be argued
that the precautionary approach is a general principle of international law that needs to be taken
into account when interpreting treaties. As a principle advocated in both international non-
binding “soft” law (eg Rio Declaration) and binding “hard” law (eg Convention for Biological
Diversity), arguably, the precautionary approach is a general international law principle, even if
it has not hardened into binding customary law. Accordingly, it may be necessary to interpret the
Law of the Sea Convention’s high seas fishing freedom in light of the precautionary approach.>”>
If the high seas fishing freedom were interpreted as being subject to the precautionary approach
as a general principle of international law then, as discussed above, a strong form of this |

approach would actually require an Antarctic krill fishing moratorium or local no-take zones in

* Ibid

%0 Birnie, P. and Boyle, A. Supra, fa 233, 119

! Ibid, 58 ,

352 Article 6 and Annex II of the Agreement both outline the precautionary approach in specific, rather than
general, terms suggesting that it is more than simply a vague idea. Annex II also provides details on how
the approach is to be applied in relation to precautionary reference points, suggesting that it is a-concept
that can be applied in practice.

353 See Boyle, A. 2005. Further Developments of the Law of the Sea Convention: Mechanisms for Change.
International and Comparative Law Quarterly, Vol 54: 563-584 at 573-574 relying on the Southern Bluefin
Tuna Cases (Provisional Measures) (1999) ITLOS Nos 3 and 4
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Antarctica. The reason being that it requires proof that there is no risk from an activity before it
is allowed. As highlighted with great vigour in Chapter 1, there is already actual scientific
evidence that krill harvesting can cause harm to local predator populations and the study by
Everson and Goss discussed in Chapter 1 concluded that even a small level of krill harvesting
could potentially have an adverse impact on the Antarctic ecosystem (although there is no

definite scientific evidence in this respect as yet).

Funherrﬁore, as highlighted in Chapter 1, krill harvesting could have an adverse affect on
dependent species that have already been depleted in number, such as the baleen whales and may
reduce the rate of replenishment of such species. Accordingly, because, as discussed in Chapter
1, krill plays a vital and fundamental role in the Antarctic ecosystem, the risk of harm to the
ecosystem is extremely high from krill harvesting. Because the risk is so high, even a form of
the precautionary approach less than the strong form would still justify the introduction of a krill
harvesting ban or no-take zones despite the scientific uncertainty concerning krill, although a
lesser form of the precautionary approach would not legally require a ban to be introduced. As
mentioned above, Article 87(2) also requires the high seas fishing freedoms to be exercised with
due regard to the interests of other States. Arguably, taking account of the conservation interests
of other States would provides further weight for other States’ high seas fishing freedoms to be
restricted by an Antarctic krill fishing moratorium if it were adopted by a regional organisation

" such as CCAMLR.

1V, Adoption of a Precautionary Approach?

There have been doubts as to whether a precautionary approach should be adopted at all. Some
commentators argue that the precautionary principle is nothing more than a political ideology

d.* Indeed, the approach did emerge as one of the Rio Declaration

that rejects scientific metho
principles out of the Rio Summit, which was a predominantly political conference. The
implementation of the approach has also been endorsed at the 2002 World Summit on
Sustainable Development.”* However, because of the soft law status of many of these political
texts the precautionary approach will not bind states unless, as discussed in Chapter 4, these soft
law instruments achieve hard law status. Furthermore, arguably, a precautionary approach
should not be adopted to protect krill if it has no scientific grounding. There are also concerns

that a precautionary principle will embody a rejection of statistical predictions of future

354 1)
Ibid, 55
%5 Article 109(f), Plan of Implementation of the World Summit on Sustainable Development 2002
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environmental consequences. *** Adoption of a precautionary principle for krill could constitute
a rejection of the statistical data concerning the future effects of krill fishing and the future
population levels of krill and dependent species. However, CCAMILR’s implementation of a
precautionary approach actually uses statistical data to determine precautionary catch limits so

this criticism is not justified.

It has also been argued that the precautionary approach constitutes unnecessary precaution.””’
However, although scientific certainty does exist, there will be much greater harm in the future if
the approach is not implemented. Even if this harm does not aétually materialise, arguably, it is
better to guard against it than deal with the consequences of that damage in the future. In the
case of krill, the harmful impact of krill fishing on the Antarctic ecosystem could be quite high.
Arguably, avoiding this possible damage by adopting the precautionary approach would be
preférable to dealing with the consequences after the damage has occurred. As already outlined
in this thesis, the problem is effectively implementing a precautionary approach. Whether some
form of krill ban is implemented (total or merely seasonal/regional) or precautionary catch limits
are maintained, the current mechanisms still need to be stronger to provide the legal and

enforcement mechanisms necessary to ensure that such management measures are effective.

There are also problems in determining exactly which precautionary measures should be
adopted. **® As discussed above, if the precautionary approach is adopted in too strong a form it
may draw criticism because of the lost future economic benefits. *** CCAMLR has adopted a
form of the precautionary approach that allows continued exploitation of krill through
precautionary catch limits. Such a formulation of the principle still permits the economic
benefits of krill exploitation. CCAMLR may therefore avoid the criticism concerning lost social
benefits that could arise if a stronger form of the precautionary approach was adopted. If a total
ban on krill fishing were adopted under the precautionary approach, it may draw a high level of
criticism because of foregone economic benefits. However, banning krill harvesting would still
perrhit economic benefits to flow from more lucrative sustzﬁnable exploitation of species higher
in the food chain. Protecting krill, as a vital link in the ecosystem; helps to maintain levels of

these species thus permitting their continued sustainable exploitation.

The criticisms of the precautionary approach, particularly those concerning its scientific validity,

are not fully justified. Science has often failed to anticipate environmental disasters and the

336 Gullett, W. Supra, fn 234, 56
7 Ibid

8 Ibid, 60

3%9 Charest, S. Supra, fn 243, 267

79



extent of some environmental problems is difficult to predict with certainty.*® The uncertainty
surrounding krill and its interactions with other species has made it difficult to accurately predict
the effect of krill harvesting on the ecosystem. The unique position of krill in the Antarctic food
chain should provide a justification for the adoption of a pregautionary approach in relation to
krill. Because the potential for future harm from krill fishing is great, a precautionary approach

should be implemented especially in light of likely increases in krill harvesting levels.

Conclusion

This Chapter has examined the precautionary approach in the context of Antarctica and krill
conservation and management and concluded that adoption of a precautionary approach would
justify the introduction of a krill fishing moratorium despite the scientific uncertainty outlined in

chapter 1.

This chapter has examined CCAMLR’s application of a form of the precautionary approach
based on precautionary catch limits for krill and other marine species. The techniques used by
CCAMLR to implement the approach suffer from some flaws and scientific uncertainties in
respect of krill population and its interaction with other species. In light of this uncertainty, it is
submitted that a stronger form of the precautionary approach should be applied by CCAMLR in
respect of the Antarctic krill. This could involve either a moratorium on krill fishing or
localised/seasonal krill bans in sensitive geographical areas. Such an approach would also need
to be accompanied by a wider implementation of improved enforcement techniques and a
strengthening of the legal mechanisms of enforcement against non-CCAMLR parties.
Alternatively, CCAMLR Members could attempt to éncourage more non-parties to accede to the

. Convention.

Support for the precautionary approach can also be found in many international agreements
which gives weight to such an approach being adopted in respect of krill and other Southern
Oceans species. The use of the approach in other international instruments provide a legal

justification for CCAMLR adopting a much stronger form of the precautionary approach in

respect of krill than is currently the case.

0 1bid, 266
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If there is weight to the argument that some form of a “precautionary approach/principle” has
become enshrined in customary international law, this would give greater legal force to the need
for States to comply with krill conservation measures such as a fishing moratorium. The
ascendance of a “precautionary approach” into customary international law is constrained by the
definitional uncertainty of the concept. However, the precautionary approach is, arguably, a
general legal principle that should be taken into account when interpreting treaties such as the
Law of the Sea Convention. 'Accordingly, the traditional high seas fishing freedoms of other
States may be restricted by this principle, including the freedom of other States to harvest
Antarctic krill. This chapter has examined the different forms of the precautionary approach and
concludes that a stronger version of the precautionary approach should be applied in respect of
| krill than is currently being adopted by CCAMLR. A stronger form precautionary approach
would require a comprehénsive krill fishing ban to be implemented because of the risk of future

damage to the Antarctic in light of current scientific uncertainties.

This chapter has examined criticisms that have been levelled at the precautionary approach and
concluded that they are not fully justified. This thesis submits that the unique position of krill in
the Antarctic food chain should provide a justification for the adoption of a precautionary
approach in relation to krill. Such an approach is necessary to facilitate conservation of the

Antarctic krill and the Antarctic ecosystem.

Kirill conservation is facilitated by the plethora of hard law international instruments governing
the world’s oceans and environment. “Hard” law instruments are formal international treaties
and conventions that are binding on the parties that ratify them. The next chapter will focus on
the Antarctic Treaty system as a whole and CCAMLR’s integration into that system. The
chapter will also look at other hard law agreements such as the Madrid Protocol, the Law of the
Sea Convention and the Convention on Biological Diversity to determine whether those

instruments can provide effective aid in the conservation of krill.
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CHAPTER 3 THE CONTEMPORARY HARD LAW REGIME

Introduction

The important role played by krill in the Antarctic ecosystem should be the basis for
implementing a krill moratorium or localised conservation zones under the precautionary
approach. There are many binding “hard” law instruments in existence that could provide the
necessary protection needed to conserve krill, Part I of this Chapter gives a brief overview of the
Antarctic Treaty System. Parts [T and III of this chapter will examine the function served by
these agreements and will analyse whether they can help to conserve krill in light of the
precautionary approach. The most important agreement governing marine Antarctica is the
Convention for the Conservation of Antarctic Marine Living Resources (CCAMLR). This
chapter will look at the conflict between CCAMLR’s conservation and “rational use” objectives
that could detract from conservation of krill, particularly in light of the form of precautionary
approach adopted by CCAMILR., This section will also focus on several procedural issues
surrounding the binding effect of the Convention and its decision making processes. These
issues have the potential to reduce the effectiveness of CCAMLR in conserving krill and other

species.

Part TV of this Chapter will then focus on the relationship between the Protocol on
Environmental Protection to the Antarctic Treaty (the Madrid Protocol) and CCAMLR. The
Madrid Protocol is important because it is the first single instrument that attempts to tackle the
comprehensive protection of the Antarctic environment and its ecosystems. The Madrid Protocol
is extremely significant for krill because it requires activities to be conducted in a way that
prevents detrimental changes to populations. The potential for krill harvesting to conflict with
the Protocol’s objectives will be discussed. The subordination of the Madrid Protocol to
CCAMLR will also be examined, togéther with the consequent implications for a comprehensive

krill ban. The need to align these instruments more closely will also be analysed.

Part V of this Chapter will focus on maritime sovereignty in the Antarctic. In particular, the
potential existence of Exclusive Economic Zones (EEZs) in Antarctic will be outlined. This
section will discuss coastal states and whether they can provide more effective, comprehensive
protection to krill such as through the introduction of a krill fishing ban within zones of national
jurisdiction. The conservation provisions of the Law of the Sea Convention and their

relationship with these potential EEZs will also be analysed.
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This Part will also look at the protection offered in the Law of the Sea Convention to straddling
fish stocks and highly migratory species. Krill’s status as a highly migratory species will be
examined, together with the protection offered by the subsequent United Nations Agreement on
Straddling Fish Stocks and Highly Migratory Species 1995 (hereafter known as the Fish Stocks
Agreement). The greater detail embodied in the Fish Stocks Agreement, and the extensive
conservation provisions it contains, will be examined to determine their potential to facilitate a
total krill harvesting ban. Finally, the Part will analyse the alternative protection offered by the
Law of the Sea Convention for krill on the high seas if krill are not covered by the Fish Stocks
Agreement. This Part will also look at the relationship between CCAMLR and potential

Exclusive Economic Zones in Antarctica.

This chapter concludes with a discussion on the Convention on Biological Diversity. Biological
Diversity relates to the variability of and within species and the variability of ecosystems. Part
VI will begin by analysing how the concept of biological diversity can relate to krill and the
importance of krill in maintaining biological diversity in Antarctica. The Convention on
Biological Diversity could provide further protection for krill and could form the basis for a
comprehensive harvesting ban because of the need to conserve krill to preserve Antarctic
biological diversity. The precautionary approach would justify the protection measures
canvassed by this thesis because of the uncertainty concerning the effect of krill fishing on
biological diversity. The provisions of the Convention will be analysed to determine whether
they can offer any substantive protection to krill. Finally, the relationship between the
Convention on Biological Diversity, the Law of the Sea Convention and CCAMLR will be
examined to determine whether there is scope for the more effective co-ordination of these
instruments. An effective interaction between these instruments is necessary so that CCAMLR
can be given full effect without any restrictions on its operation on the high seas by the Law of
the Sea Convention. This is necessary to ensure that CCAMLR gives adequate protection to krill
and their dependent species, particularly if potential Antarctic Exclusive Economic Zones are not

valid.
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L The Antarctic Treaty System

The original legal regime governing Antarctic territory was the Antarctic Treaty. This
instrument was concluded in 1959 and came into force in 1961. The Treaty does not directly
look at living resource conservation*®' This failing shows the lack of concern for conservation at

362 However, Article IX(1)(f) does contemplate consultation on measures relating to the

the time.
preservation and conservation of living resources in Antarctica. Following its entry into force,
the third Consultative Party Meeting adopted the Agréed Measures for the Conservation of
Antarctic Fauna and Flora.*® These measures declared the Antarctic Treaty zone to be a Special
Cénservation Area. The wording of the measures suggests that they are not applicable to marine
life in the Southern Ocean.*®* 1t is likely that the measures only apply to land areas and ice
shelves because Article 1 introduces the wording of Article VI** of the Antarctic Treaty,
repeating the high seas exception included in that provision.*®® Comprehensive measures for the

protection of the marine environment were not introduced for some time after the Treaty was

implemented.

Ii. The Convention for the Conservation of Antarctic Marine Living Resources

The Convention for the Conservation of Antarctic Marine Living Resources (CCAMLR) came
into force in 1982 after it was concluded in 1980.*” CCAMLR can be seen as mainly an
extension of the Antarctic Treaty because negotiations to implement it took place nearly
exclusively under the Treaty system.’®® The preamble also recognises the Antarctic Treaty
System and the responsibilities under Article IX(1)(f) of the Treaty.>* The Cor;vention extends
the Antarctic Treaty, which covers areas south of 60 degrees, to the whole region south of the
Antarctic convergence.””’ This area can reach as far as 45 degrees.”’” The Antarctic

convergence forms the barrier between cold surface water and warmer nutrient-rich sub-

361 Baird, R. Supra, fn 25, 164

362 Rothwell, D.R. 1994. A Maritime Analysis of Conflicting International Law Regimes in Antarctica and
the Southern Ocean, Australian Year Book of International Law Vol 15; 155-181 at 169

363 puissochet, J. Supra, fn 48, 72

364 Blay, S.K.N. 1992. New Trends in the Protection of the Antarctic Environment: The 1991 Madrid
Protocol. The American Journal of International Law, Vol 86(2) 377-399 at 380

365 Article VI states that “nothing in the present Treaty shall prejudice or in any way affect the rights, or the
exercise of the rights, of any state under international law with regard to the high seas”.
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%7 Baird, R. Supra, fn 25, 166

** Howard, M. Suprag, fn 35,105
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Antarctic waters moving southwards. The convergence produces conditions allowing the

development of heavy concentrations of phytoplankton, leading to an abundance of krill *7

Depletion in seals, whales and finfish was one of the main reasons for the implementation of
CCAMLR.*” CCAMLR has therefore been regarded by some as a conservation convention for
environmental protection, rather than a standard fishing convention.*”* The origins and context
of CCAMLR suggest that it was designed for environmental protection. Exploitation is not
mentioned anywhere in the convention. Many of the articles are, however, similar to traditional

regional fishery conventions.*”

The Convention itself states that its objective is the conservation of Antarctic marine living
resources.’”® Conservation includes rational use®”’, but this term is not defined. Before the
Convention was conceived, fishing States wanted to increase their territorial claims as well as
implement a regime to exploit Antarctic resources.””® Non-fishing nations and Antarctic
claimants wanted to preserve their claims and implement a strong-conservation regime.”” The
inclusion of “rational use” is a compromise between the twin goals of exploitation and
conservation of living resources. The ambiguity of “rational use” prevents particular interests

0 A comprehensive krill harvesting ban would, arguably, not accord with

gaining ascendancy.
“rational use”. However, this thesis submits that “rational use” of other krill dependent species

would be facilitated by the introduction of a complete ban.

The Convention purports to have conservation as its main objective. However, “rational use”
seems to give commercial exploitation equal priority to any conservation objective. The Soviet
Union delegation to the Working Group of the fifth CCAMLR meeting submitted that “rational
use” meant “obtaining maximum output of the highest quality with the minimum amount of
effort during the course of an indefinitely long period of time”.**" This highlights the possibility
for the Convention to become focussed on sustainable commercial exploitation at the expense of
conservation. If such a focus gained ascendency, it would be extremely detrimental to krill and

the Antarctic marine ecosystem as a whole.

372 Aubum, F.M. Supra, fn 30,218

B Nicol, S. and De la Mare, W. Supra, fn 80, 36

37 Couratier, J. Supra, fn 9, 147

7 Ibid, 148

376 Article 11, CCAMLR

377 Article 1T, CCAMLR

3 Gardam, J.G. 1985. Management Regimes for Antarctic Marine Living Resources - An Australian
Perspective. Melbourne University Law Review, Vol 15(2): 279-312 at 294
7 Ibid

0 Baird, R. Supra, fn 25, 171

381 Heap, I.A. Supra, fn 37, 51
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In relation to krill, a focus on commercial exploitation would prevent or hinder the
implementation of a total krill harvesting ban. As discussed above, the introduction of a krill
moratorium would be consistent with the objectives of CCAMLR. A krill moratorium (or
localised krill bans) would reduce the threat that krill fishing poses to dependent species. In
accordance with CCAMLR’s objectives, this would facilitate the “rational use” of other more
commercially valuable species higher up the food chain. As such, this thesis submits that such
conservation measures would be consistent with CCAMLR and could be introduced under the

CCAMLR system.

Iil. CCAMLR Procedural Issues

At CCAMLR’s inception, the parties were faced with many difficulties in developing
management procedures for fish stocks.’® Fishing nations were eager to implement a regime
based on maximum exploitation and limited conservation measures that would allow efficient
harvesting of marine species. Such a system would be similar to existing fisheries management
conventions. Non-fishing states lobbied for the inclusion of the conservation measures in the
Convention itself. However, this was contrary to the desires of the fishing states.”® At
CCAMLR’s inception, fears were also raised concerning fishing in areas claimed as sovereign by
coastal states.’® The procedures used to implement conservation measures have been criticised
because of the compromises embodied in CCAMLR. If such mechanisms are fundamentally
flawed, then the Convention can arguably be said to provide krill with inadequate protection,
Any weaknesses in the legal and management regime must be resolved because of the likely
expansion of krill industry. As discussed below, a recent 2004 UN General Assembly resolution
“affirms” the need to strengthen the international legal framework for intergovernmental
cooperation in the management of fish stocks and in combating IUU fishing in a manner
consistent with international law.*® Accordingly, this provides an impetus for states to look at
strengthening international marine management instruments such as CCAMLR to combat TUU
fishing in Antarctica. A strengthening of this and other international agreements would help to
facilitate the effective implementation of a comprehensive krill harvesting ban. Such a ban is
justified under the precautionary approach because of krill’s pivotal role in the ecosystem and

current scientific uncertainty in this regard.

*¥2 Nicol, S. and De la Mare, W. Supra, fn 80, 38

3 Gardam, J.G. Supra, fn 404, 301

3 Koch, M. Supra, fn 164, 120

5 Articles 26 and 28, Sustainable fisheries, including through the 1995 Agreement for the Implementation
of the Provisions of the United Nations Convention on the Law of the Sea of 10 December 1982 relating to
the Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks, and
related instruments A/IRES/59/25, 2004
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Binding Effect of the Convention

The Commission of the Convention can only recommend conservation measures,’*® but these
measures are binding on all members within 180 days of notification.’® However, there is an
opt-out mechanism that enables states to evade the conservation measures. A member can avoid
being bound by a measure by notifying the Commission that it is unable to accept the measure.’®®
" This provision may allow nations to avoid measures that will be too restrictive on fishing.** The
actual effect of this procedure may, however, be minimal. The mechanism has only ever been
utilised for practical reasons.**® The CCAMLR method of consensus decision making could
make it morally difficult to object to conservation measures. The provision may have been
applied more often if decisions were based on majority voting.*®' However, the very existence of
such a mechanism provides a threat to krill. The exclusive use of the provision for practical
reasons in the past does not negate the fact that it could be used to evade conservation measures
in the future. The procedure is of particular concern to the introduction of a total krill fishing ban

because such a ban must be consistently applied to be effective.

Effective sanctions for the breach of conservation measures are also necessary to fully protect
krill stocks. Contracting parties to CCAMLR are required to take appropriate measures to ensure
compliance with the Convention and its conservation measures.””* Conservation measures have
not been implemented uniformly by Antarctic claimants in claimed areas in the past.*”> The
Convention requires the Commission to draw the attention of contracting parties to any activities
affecting the objectives of the Convention.*** This is the only method of dealing with
infringements but it is not really an effective sanction.”” However, breach of the Convention
would result in pressure from other states.**® A mere moral obligation is not sufficient to enforce

a comprehensive krill ban.

6 Gardam, 1.G. Supra, fn 404, 296

#7 Article IX(6)(b), CCAMLR

388 Article IX(6)(c), CCAMLR

3% Peterson, M.J, Supra, fn 126, 156

23‘: Therefore; in reality, it may not pose a danger to the fulfilment of CCAMLR’s objectives.
Ibid

2 Article XX1, CCAMLR

%3 Rothwell, D.R. Supra, fn 388, 173

394 Article X, CCAMLR

395 Auburn, F.M. Supra, fn 30, 232

% Howard, M. Supra, tn 35, 138
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More effective sanctions are crucial if such a ban is to be enforced, particularly in light of likely
increases in demand for krill products and greater economic returns from harvesting, These
provisions would, prima facie, appear to provide CCAMLR with very little “teeth”. Efforts have
been made recently by CCAMLR and its member states to introduce more effective enforcement
mechanisms. These efforts will be discussed in detail in a later Chapter of this thesis,. CCAMLR
member states need to continue to improve these enforcement mechanisms and extend them to -

krill fishing so that krill conservation measures will prove effective.

CCAMLR raises an issue of whether conservation measures can be applied and enforced against
non-members on the high seas.*®” The Convention can be acceded to by any State interested in
research or harvesting activities in relation to marine living resources covered by the
Convention.®® There are, however, no legal obligations imposed on non-members.**® Antarctic
claimant states can still enforce the Convention against non-members in coastal jurisdictions
claimed by them.*® The Convention requires that attention be drawn to non-party states of any
activities affecting the objectives of the Convention.*®' The effectiveness of such a provision is
questionable. Because non-members are not bound by the Convention they could flout its
conservation and management measures and prevent the effective implementation of an
ecosystem approach. The Convention’s application to only member states on the high seas is one
of its major weaknesses. A comprehensive krill harvesting ban can only prove effective if it |
binds a/l parties both in areas of national jurisdiction and on the high seas. Current efforts by the
Commission to increase co-operation with non-parties to CCAMLR in order to combat TUU
fishing are discussed in a subsequent Chapter. Such efforts may help to better control TUU
fishing in Antarctica but, as discussed above, in accordance with the UN General Assembly’s
recent resolution there needs to be a strengthening of international fisheries agreements to

facilitate this objective.

Contracting parties are requiredvunder Article XXV of CCAMLR to solve disputes between
themselves. A dispute resolution mechanism relying wholly on the parties may be ineffective.*®
The Convention contains no provisions compelling resolution. Such disputes will threaten krill
stocks if timely resolution is not achieved. Article XXV provides a mechanism to refer disputes
to the International Court of Justice (ICJ), but consent is required. Any party can become

involved in a dispute which allows third parties to prevent referral of disputes to the ICJ or an

397 Rothwell, D.R. Supra, fn 388, 170
%8 Article XXIX, CCAMLR

3% Rothwell, D.R. Supra, fn 388, 170
Y0 ¥ och, M. Supra, fn 164, 121

O Article X, CCAMLR

2 Howard, M. Supra, fn 35, 138
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arbitration tribunal. The Antarctic Treaty has similar weaknesses regarding dispute resolution.*®
However, disagreement over CCAMLR is of much greater concern because of the likely threat to

krill stocks from conflict over the Convention.
Decision Making

Decisions of the Commission are based on the research of CCAMLR’s Scientific Committee.
The Committee acts as a consultative body. It collects information and conducts activities as
directed by the Commission,** This requirement potentially gives the Commission control over
the Scientific Committee. Political influences could affect the process as a result.*”
Conservation measures passed by the Commission must accord with the conservation principles
in Article I1.%% Non-members and third parties could have some scope to argue that a particular
measure does not fall within the objectives of the Convention.*”” This can undermine the
findings of the Commission. Decisions of the Commission are also subject to the views of
contracting parties. These political weaknesses could prevent the introduction of conservation
measures to protect krill even if those measures have a sound scientific basis. This will provide
an obstacle to the introduction of a complete krill harvesting ban, although localised protection
zones may be more politically palatable to such parties. In accordance with the General
Assembly resolution, a greater strengthening is needed of international management instruments
such as CCAMLR so that political interests do not affect sound conservation policy. Several
recent General Assembly resolutions have urged states that have not currently acceded to the
Law of the Sea Convention to do so and to implement its requirements. Even though CCAMLR
is not an agreement originating from the UN, the General Assembly should make similar calls to
non-parties to CCAMLR. Political pressure may be enough to sway at least some non-parties to
accede to CCAMLR, which would likely enhance CCAMLR’s effectiveness as a fisheries

management regime.

403 Ibld

404 Article XV, CCAMLR

“03 Auburn, F.M. Supra, fn 30, 230
406 Article IX(1), CCAMLR

7 Aubumn, F.M. Supra, fn 30, 232
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Convention decisions on matters of substance are made by consensus.*”® The consensus
approach has been criticised because it is a lengthy process. A single nation also has the ability
to block a conservation measure.*” The inclusive nature of the consensus approach could make
_conservation measures more binding. If consensus is properly obtained with full agreement and
no pressure or coercion it is morally difficult for parties to object to decisions.”® However,
actually making a decision could prove to be quite difficult.*'" Once a decision is reached, the
support of all parties for the decision increases the likelihood that it will be observed.
Consensual agreement to a complete krill fishing ban would make those parties more likely to
observe and enforce the decision. However, actually agreeing to such a ban would be a lengthy
process because of the need to reach consensus. A likely expansion of krill industry means that
fast decisions are required and CCAMLR parties cannot afford delay because of krill’s vital role

in the ecosystem.

Iv. The Madrid Protocol

The Protocol on Environmental Protection to the Antarctic Treaty was approved at a meeting of
the Antarctic Treaty States in Madrid in 1991.*'* The objective of the Protocol is the
comprehensive protection of the Antarctic environment and dependent and.associated
ecosystems.*"? The instrument also designates Antarctica as a “natural reserve, devoted to peace
and science”.*"* This protection is the fundamental consideration in the conduct of all activities
in the Antarctic Treaty zone.*'> Activities are to be conducted in such a way as to prevent
detrimental changes in distribution, abundance or productivity of species or populations.*'® Any
interference with krill will have a detrimental effect on the Antarctic environment and dependent
ecosystems because of krill’s vital role in those ecosystems. Such effects would directly conflict
with the main objective of the Madrid Protocol. Activities that deplete krill numbers will also
conflict with the Protocol by causing detrimental changes in distribution and abundance of

dependent species.

08 Article XII(1), CCAMLR
:(1)2 This is one of the drawbacks of a consensus decision making approach.

Ibid
‘I Overholt, D.H. Supra, tn 392, 242
‘12 Blay, S.K.N. Supra, fn 390, 377. Negotiation took place between both Antarctic consultative parties
and non-consultative parties (Thornton, B.S. 1992. Protecting Antarctica: Suggestions for US
Implementation of Three Specific Areas Addressed in the Protocol on Environmental Protection to the
Antarctica Treaty. Wisconsin International Law Journal, Vol 11(1): 49-99 at 53). The Protocol was finally
approved on 4 October 1991,
:ii Article 2, Madrid Protocol on Environmental Protection to the Antarctic Treaty 1991

Ibid .
“5 Article 3(1), Madrid Protocol on Environmental Protection to the Antarctic Treaty 1991
16 Article 3(2)(b)(iv), Madrid Protocol on Environmental Protection to the Antarctic Treaty 1991
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As mentioned, the Madrid Protocol is an amending Protocol to the Antarctic Treaty and,
accordingly, parties to that Treaty are bound to implement the obligations set out in the Protocol.
The Madrid Protocol places an obligation on states to adhere to certain requirements in respect of
the planning and conduct of activities in Antarctica. In particular, Article 3 sets out a series of
binding environmental principles, the most important of which is that the “protection of the
Antarctic environment and dependent and associated ecosystems, including its wilderness and
aesthetic values....shall be fundamental considerations in the planning and conduct of all
activities in the Antarctic Treaty area.” Furthermore, under Article 8, parties are obliged to

. conduct environmental impact and assessment studies before conducting any activities in

"Antarctica.

There are also annexes to the Protocol which contain more detailed obligations including an
obligation to conduct environmental impact assessments before conducting any activities in
Antarctica (Annex I), certain obligations in respect of Antarctic living species (Annex II),
obligations in respect of waste disposal and management (Annex III), obligations in respect of
marine pollution (Annex IV) and specifically protected areas (Annex V). The Protocol itself
specifies in Article 9 that the Annexes form part of the Protocol and, accordingly, have the same
binding effect as the Protocol.

Article 11 of the Protocol also establishes a Committee for Environmental Protection whose
functions include providing advice to parties on implementation of the agreement and the

effectiveness of measures taken pursuant to the agreement,

The provisions of the Protocol are intended to bind states with maximum possible effect. Article
13 requires parties to take measures to ensure compliance with the Protocol including adopting
laws, administrative actions and enforcement measures and parties are required to exert
appropriate efforts to ensure that no-one engages in actvivities in breach of the Protocol. For
example, Canada introduced an Antarctic Environmental Protection Act in 2003 as part of
Canada’s attempt to implement the Protocol’s requirements. Furthermore, unlike many other
hard law environmental instruments, the Protocol requires the parties to put together a set of rules
and procedures relating to liability for damage which are to be integrated as an Annex to the
agreement (Article 16) and reservations are not permitted (Article 24). Accordingly, the Protocol

has very strongly binding provisions.
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Proponents of krill fishing can argue that the immediate economic benefits of the industry
outweigh the possibility of harm to Antarctica’s marine ecosystem.*” The likely increase in
economic returns from krill fishing gives weight to continued krill fishing industry in Antarctica.
However, because the Madrid Protocol looks at adverse impacts purely on ecological grounds
then any economic benefits will not be taken into consideration. If activities depleting krill
numbers had an adverse impact on the Antarctic ecosystem then, under the Protocol, such
activities should not be carried out, regardless of their e;:onomic advantages. A comprehensive
krill harvesting ban must be introduced because of the adverse impacts on the Antarctic
ecosystem that will stem from a likely expansion of krill industry. Such a ban would still provide
economic benefits because a protected krill population would benefit dependent species and
facilitate their continued exploitation. The precautionary approach justifies such a moratorium
because of the scientific uncertainty concerning the effect of krill fishing on the-Antarctic

ecosystem.

The taking, or harmful interference with, native flora and fauna is also prohibited by the Protocol
unless a person has a permit for scientific activities.*'* Harmful interference includes any
activity resulting in significant adverse modifications of habitats of any species or population of
native mammal, bird, plant or invertebrate.’® Arguably, “harmful interference” is caused from
decreases in populations of birds or mammals who rely directly or indirectly on krill if the
abundance of krill is reduced by exploitation. This thesis submits that any harmful or negative
affect from krill fishing on the Antarctic ecosystem would be a breach the Protocol. A complete
krill fishing ban should be introduced to protect krill’s pivotal role in the ecosystem and avoid

breaches of the Madrid Protocol.

7 The formulation of Article 3(2)(b) makes it clear that any adverse impacts on Antarctica’s environment
are based on ecological grounds and do not depend on an economic assessment (Francioni, F. 1993, The
Madrid Protocol on the Protection of the Antarctic Environment. Texas International Law Journal, Vol
28(1): 47-72 at 60).

418 Article 3, Annex 2, Madrid Protocol on Environmental Protection to the Antarctic Treaty 1991

19 Article 1, Annex 2, Madrid Protocol on Environmental Protection to the Antarctic Treaty 1991
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Avoidance of further jeopardy to endangered or threatened species or populations of such species
is'also a requireinent of the Protocol,*® Krill ﬁshing will conflict with such a necessity if
reductions in krill numbers cause further jeopardy to endangered or threatened species that
depend on krill either directly or indirectly. For example, some of krill dependent baleen whales
are currently threatened. The World Conservation Union has classed the minke, sei and blue
whales as currently endangered.””' Large scale krill ﬁshing would jeopardise such krill
dependent species and breach the Madrid Protocol’s requirement to avoid further jeopardy to
endangered species. This thesis submits that such krill harvesting would also conflict with the
Protocol’s requirement to protect areas of biological and wilderness significance.”? A complete
harvesting ban must be introduced to prevent further harm to threatened or endangered krill

dependent species and to ensure that the goals of the Madrid Protocol are fulfilled.

Activities in the Antarctic Treaty area must be planned and conducted to limit adverse impacts
on the Antarctic environment and dependent and associated ecosystems.””’ The requirement that
protection extend to Antarctica’s “dependent and associated ecosystems” means that the Protocol
can apply beyond the Antarctic Treaty zone of enforcement.*** The Protocol’s conservation
objectives can therefore offer protéction to ecosystems outside the Treaty area provided they are
“dependent and associated” with the Antarctic ecosystem. The Antarctic Treaty applies south of

425 However, many large concentrations of krill, such as those found around

60 degrees latitude.
South Georgia, occur outside this area. Including “dependent and associated” ecosystems allows
the Madrid Protocol to extend protection to krill and dependent species found outside the Treaty
zone. This gives the Protocol a protective sphere at least equal to that provided by CCAMLR’s

Antarctic convergence boundary.

229 Article 3(2)(b)(v), Madrid Protocol on Environmental Protection to the Antarctic Treaty 1991

“! McGonigal, D. and Woodworth, L. 2002. Antarctica — the blue continent. The Five Mile Press: Noble
Park. at 106

*22 Finally, Article 3(2)(b)(vi) requires “activities to be planned and conducted to avoid degradation of, or
substantial risk to, areas of biological, scientific, historic, aesthetic or wilderness significance.” As one of
only two polar ecosystems, and one with a food web of limited size, the Antarctic ecosystem is of
biological significance. The Southern ocean is also unique because of its major influence on world climate
and ocean currents (McGonigal, D. and Woodworth. L. Supra, fn 447, 30). The Antarctic ecosystem also
differs from the world’s other polar region. One of the major differences is the absence of an Arctic
equivalent of the Antarctic convergence (McGonigal, D. and Woodworth. L. Supra, fn 447, 31). The
convergence of cold and warm waters in the Arctic is not circumpolar. The Southern Ocean and the
Antarctic sea ice are also major drivers of biological activity (Nicol, S. and Allison, 1. Supra, fn 218, 426).
Any threat to krill would endanger Antarctica’s unique ecosystem that is an area of biological, scientific,
aesthetic and wilderness significance. This would constitute a breach of Article 3(2)(b)(vi) of the Madrid
Protocol.

23 Article 3(2)(a), Madrid Protocol on Environmental Protection to the Antarctic Treaty 1991

24 Francioni, F. Supra, fn 443, 60

23 Article VI, Antarctic Treaty 1959
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For a krill harvesting ban to be effective, krill must be protected in all areas of the Southern
Ocean. However, any regulatory regime or conservation instrument must bind all parties on the
high seas to prove effective and this is one of the major legal weaknesses of current instruments
that must be resolved. As previously mentioned, the UN General Assembly is now making
efforts towards stréngthening international instruments to combat IUU fishing. This provides an

- opportunity for the introduction of stronger legal measures to curb IUU fishing on the high seas.

The Madrid Protocol appears, however, to be consistent with some level of krill fishing in

.46
Antarctica,

Although krill fishing does have an adverse impact on the environment, engaging
in such fishing is, arguably, not at odds with the Protocol provided that its harmful effects on
krill and dependent species are limited.*” However, permitting a change up to a point where it
threatens the existence of a species would not be in accordance with the Protocol’s objective of
protecting the Antarctic environment and ecosystem.*”® A complete harvesting ban is crucial so
that dependent species are not threatened by krill fishing, particularly localised predator

populations.

“26 Article 3(2)(a) of the Protocol states that activities should be conducted to “limit” adverse impacts on
the environment. This suggests that activities adversely affecting the environment can be conducted so
long as measures are taken to limit the impact.

27 Article 3(2)(b)(iv) also aims to avoid “detrimental” changes to the abundance of species. Krill fishing
may result in changes to populations of species, however, if they are not “detrimental” then krill fishing
may not conflict with the Protocol. “Detrimental” change is not defined in the Protocol. One
interpretation would be that change is detrimental if it threatens the future viability of the species.

“28 Article 2(2) of Annex 1 does permit activities that, after an Environmental Impact Assessment, are
shown to have more than a “minor or transitory” impact. However, if such an impact is possible then
appropriate procedures, possibly including monitoring, must be put into place to verify the impact of the
activity. The requirement for special procedures to be put into place once an activity has more than a
“minor or transitory impact” may suggest that the Protocol gives special status to such activities because of
the danger that they may infringe the Protocol’s conservation objectives. This requirement could aid in the
interpretation of other sections of the Protocol. The special status given to activities that are more than
“minor or transitory” may imply that activities having more than a ““minor or transitory” impact will be
“detrimental”, If so, a “detrimental change” would ensure from any krill fishing that resulted in more than
a “transitory” period being necessary to restore stocks of krill or dependent species. Alternatively,
“detrimental” change may refer to a “significant” change such as a large decrease in populations that did
not affect species’ viability, Any change that took a long period of time to reverse in order to restore
population numbers could also come within such an interpretation. Precautionary catch limits may be a
means of allowing krill fishing that does not conflict with the Protocol if these limits prevent “‘detrimental”
changes to krill and dependent species and “limit” the adverse impacts of fishing. The Madrid Protocol
also requires that, in conducting and planning activities, priority be given to scientific research and
preserving the value of Antarctic as an area for the conduct of such research (Article 3(3). “Priority” to
scientific research suggests that other activities in Antarctica are permitted but they must be subordinate to
scientific programmes (Watts, A. 1992. International Law and the Antarctic Treaty System. Grotius
Publications: Cambridge at 280). Krill fishing is obviously an activity that is primarily commercial, rather
than scientific, in nature. However, this particular section does not prevent such activities taking place.
Provided that krill fishing does not interfere with scientific research and “priority” is given to such
research, then fishing will not conflict with this section of the Protocol.
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The Madrid Protocol’s obligations do not derogate from rights and obligations in other
international instruments under the Antarctic Treaty System.**® The use of marine resources
could be included in the definition of such “rights”.**° The consultative party meeting noted that
the Protocol will not derogate from rights and obligations under CCAMLR.*' The Preamble to
the Madrid Protocol also reaffirms the conservation principles of CCAMLR.*? As such,
CCAMLR’s notion of rational commercial exploitation is preserved under the Protocol. Krill
can still be exploited, despite any potential ecosystem effects that conflict with the Protocol’s
conservation objectives. This isa major legal weakness of the Protocol that must be resolved for

a total krill fishing ban to be effectively introduced. CCAMLR’s exploitation objectives should |

not be used as a barrier to a ban which would protect a pivotal part of the Antarctic ecosystem.

Parties to the Protocol are under an obligation to cooperate with parties to other international
instruments to ensure that the objectives of the Protocol are achieved and to avoid inconsistency
between the implementation of those instruments and the Protocol.*”* Parties also have an
obligation to take appropriate measures to comply with the Protocol.®* Although the Madrid
Protocol is subordinate to CCAMLR, the two instruments are not fully consistent. The Madrid
Protocol is aimed at comprehensive protection by avoiding detrimental changes to species
populations whereas CCAMLR allows species to be commercially exploited, and even
significantly depleted, so long as the species will recover. Parties are under an obli‘gation to

resolve any potential inconsistencies between these instruments. .

The Protocol also designates Antarctica as a natural reserve, devoted to peace and science,™”
This provision implies that all activities within the Antarctic Treaty zone should be conducted
and managed in conformance with the Protocol.*® The provision places another obligation on
parties to act in a manner consistent with the Protocol. Although the Protocol is subordinate to -
CCAMLR, this thesis submits that such provisions imply that parties still need to avoid acting
inconsistently with the Protocol’s provisions. A complete krill fishing ban would facilitate the
preservation of krill, their dependent species and the whole Antarctic ecosystem because of

krill’s pivotal role in the ecosystem.

29 Article 4, Madrid Protocol on Environmental Protection to the Antarctic Treaty 1991
0 Brancioni, F. Supra, fn 443, 56
1 Final Act of the 11th Antarctic Treaty Special Consultative Meeting, Madrid, 1991
2 Madrid Protocol on Environmental Protection to the Antarctic Treaty 1991
3 Article 5, Madrid Protocol on Environmental Protection to the Antarctic Treaty 1991
:2 : Article 13, Madrid Protocol on Environmental Protection to the Antarctic Treaty 1991
Ibid
36 Cordonnery, L. 1997. Area Protection and Management in Antarctica: A Proposed Strategy for the
Implementation of Annex V of the Madrid Protocol Based on Information Management. Environmental
and Planning Law Journal, February; 38-51 at 38
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CCAMLR allows for decreases in population size but not to levels below those ensuring stable
recruitment. Stable recruitment does not allow the population to fall below a level close to one
ensuring the greatest net annual increment.”’ Depletion that is potentially reversible over two or
three decades is permitted.*® The permissibility of such depletion.may not be entirely
compatible with the Madrid Protocol, Population decreases of such magnitude would be
prohibited as “detrimental changes” to krill abundance. Such depletion would also have a

~ serious effect on the whole Antarctic ecosystem and may not be consistent with the Protocol’s

goal of conserving the ecosystem.

The Protocol also prohibits such changes affecting distribution of species. If localised krill
fishing does have an affect on localised predator populations, then rational exploitation of such
stocks will also conflict with the Protocol because the distribution of species will be affected.*
The obligation to comply with the Protocol and to resolve inconsistency between the Protocol
and other instruments should be the impetus for changes to CCAMLR. The Convention should
be more consistent with the Protocol. Krivll’s vital role as the linchpin of the Antarctic ecosystem
should give it complete protection from fishing. Only a comprehensive krill fishing ban will be
sufficient to ensure that the Protocol’s goal of protecting the Antarctic ecosystem is met.
CCAMLR currently permits a speciés to be significantly depleted, provided that it can recover in
several decades. The likely detrimental effects to the ecosystem from depletion of krill should
warrant the total protection of the species. A complete krill fishing ban will allow the Madrid
Protocol’s conservation objectives to be fulfilled, whilst still allowing sustainable exploitation of
less vital species under CCAMLR. Accordingly, this thesis submitsthét a moratorium on krill
fishing could be introduced under the current CCAMLR system whilst conforming with the
objectives of both CCAMLR and the Madrid Protocol.

The Madrid Protocol is the first international instrument that outlines a comprehensive system
binding all human activity beyond the bounds of national jurisdiction.**’ Some environmentalists
see the Protocol as an enormous move towards a comprehensive environmental management

. . . 4
regime in Antarctica.*"!

7 Article TI(3)(a), CCAMLR

8 Article 11(3)(c), CCAMLR

** This may not pose a problem if CCAMLR’s new regime for local fisheries is effective. As previously
discussed, there is also uncertainty as to whether localized krill fishing does affect predator populations.
“0 Francioni, F. Supra, fn 443, 51
#! McCulloch, R.R. 1992. Protocol on Environmental Protection to the Antarctic Treaty Georgia Journal
of International and Comparative Law, Vol 22: 211-232 at 211
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The core of the Madrid Protocol is the consolidation of previous environmental measures into
one instrument under the Antarctic Treaty.** However, the Protocol still fails to provide a truly
comprehensive “stand-alone” legal regime. Article 4(1) of the Protocol states that it merely
supplements the Antarctic Treaty and does not modify or amend the Treaty. The Protocol was
therefore intended to maintain the existing system while supplementing it with a regime that
takes a major step towards a comprehensive system of protection.*”® The comprehensivé
conservation principles of the Protocol are, however, diluted by their subordination to other
instruments such as CCAMLR. Parties have an obligation to ensure consistency between these
instruments and to fulfil the Protocol’s objectives. However, the Protocol really needs to have
dominance over these instruments to offer truly comprehensive protection to Antarctica’s marine
ecosystem and krill. Only with a single unified and legally strong system can the international
community hope to protect krill and other Antarctic species from overexploitation. The UN
General Assembly resolution mentioned above may provide a catalyst to strengthening

instruments like the Protocol in order to combat IUU fishing.

Marine “rights” cannot be regulated under the Protocol on more restrictive terms than other
instruments because of the existence of Article 4. This impossibility is an inappropriate
restriction of the Protocol’s scope.*** If these rights were inconsistent with the wider need to
effectively protect Antarctica’s environment, then it should be possible to curtail them through
the Madrid Protocol’s system of annexes.*’ Rights allowing commercial exploitation of krill
conflict with the conservation goals of the Protocol by threatening the Antarctic ecosystem.
Because such rights are inconsistent with the protection of Antarctica, it should be possible to
restrict them through the Protocol’s annexes. Such a system would give the Protocol a form that
is capable of ongoing revision and expansion in order to more effectively respond to new threats
to the Antarctic environment.**® A strengthening of the current legal regime would make any
future krill moratorium or local fishing ban more effective. An efféctive ban is crucial because
of the likely expansion of krill industry and the consequent threats that IUU fishing would pose if

a ban were introduced.

“2 Joyner, C.C. 1992. Antarctica and the Law of the Sea. Martinus Nijhoff Publishers: London at 273
“3 Blay, S.K.N. Supra, fn 390, 388

444 Francioni, F. Supra, fn 443, 56

“S Ibid

“S Ibid
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A more appropriate formulation could have simply required consistency between the Protocol
and the Antarctic Treaty itself, rather than subordinating the Protocol to other instruments such
as CCAMLR.*" The Madrid Protocol would then have the potential to introduce more
restrictive environmental mechanisms than exist under current Antarctic instruments.
Comprehensive measures protecting the marine environment, including krill, could have been
introduced under the Protocol’s annex system.*® Regional management regimes will make it
easier to apply the integrated ecosystem and coastal zone management advocated by the United
Nations Conference on Environment and Developrﬁent UNCED’s 21* century blueprint action
plan, Rio de Janeiro (“Agenda 21”).* The Madrid Protocol adopts a similar approach®’ making

it an appropriate method of conserving krill and the marine environment.

The effectiveness of the Madrid Protocol in protecting krill is dependent on the enforcement
mechanisms that underpin it. The Protocol allows observer inspections, but leaves them up to
the Antarctic Treaty Parties.”! Leaving inspection to the Parties has the disadvantage of
allowing them to determine whether they have complied. A weakening of standards or breaches
of the Protocol could be the result. Some of the Parties that have ratified the Protocol were found
by Greenpeace in the mid-1990s to have permitted major breaches of the Protocol.**? This
illustrates the result of poor inspection procedures in the past and highlights some of the previous
deficiencies of the regulatory regime. An effective inspection system is vital if a complete krill
fishing bén is to be successful. Even the maintenance of current precautionary catch limits
requires an effective inspection system if they are to prove effective. A later Chapter of this

thesis will discuss improvements in current enforcement and inspection mechanisms that, if

7 Ibid, 57 .

*® These annexes form a major part of the Protocol. Article 9 allows annexes to be adopted in accordance
with Article IX of the Antarctic Treaty. As a result, only Antarctic Treaty Consultative Parties can decide
whether further annexes should be adopted. Furthermore, there must be consensus in such decisions and
those changes must be accepted by Contracting states, which include both Consultative and non-
Consultative parties. Adoption of a new annex could therefore prove difficult, however, if such an annex
was introduced it could provide a new restrictive regional management regime to protect kriil,

“° Birnie, P. and Boyle, A. Supra, fn 233, 355. Agenda 21 will be discussed in the subsequent chapter.
0 Ibid, 355

1 Article 14 states that the ATCPs “shall arrange, individually or collectively, for inspections by
observers to be made”. However, there is no mention of any specific method of carrying out such
inspections. This leaves the provision open to interpretation and could result in different (and possibly
even extremely ineffective) inspection systems being adopted in the legislation of different States. Such a
system would provide inadequate protection for the Antarctic krill. The Antarctic and Southern Ocean
Coalition (ASOC) (A coalition of non-governmental organizations.) suggested implementing an
environmental monitoring group to conduct all inspections to ensure compliance with the Protocol
(Bames, J.N. and Webb, C.W. 1996, Implementing the Protocol: State Practice and the Role of Non-
Governmental Organisations. in International Law for Antarctica. Edited by Francioni, F. and Scovazzi, T.
Kluwer Law International: London at 500). A monitoring group would have the advantage of
standardising inspections so that a uniform standard for implementing the Protocol was in place (Barnes,
J.N. and Webb, C.W. 1996. Supra, 500). Such a group could also be made independent from the ATCPs
to ensure full implementation of the Protocol.

“2 Barnes, J.N. and Webb, C.W. 1996. Supra, fn 477, 500
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introduced more widely, would aid in combating TUU fishing and making an Antarctic krill

moratorium effective.

The Protocol contains some provisions aimed at securing the compliance of non-parties with its
objectives.*® The provisions may be an attempt to persuade third parties to abide by the
Protocol’s objectives. However, there is no direct suggestion in any section that third parties are
bound by the Protocol.*** This is consistent with the principle that treaties do not bind third
parties without their consent.*® However, the conservation objectives of the Protocol will not
be fully implemented if third parties are not bound by it. Third parties would be free to flout
those objectives and so the Protocol would not be able to offer a legally effective fishing ban to
Antarctic krill if it was adopted as the main instrument for conserving marine Antarctica.
Current legal instruments must be strengthened to remove such flaws because of complete
harvesting ban will only be effective if all states are bound by it. If a large proportion of
influential States fully implemented the Protocol there will, however, be some pressure on non-
parties to comply with its objectives. Furthermore, if enough states adopted and complied with
the Protocol over a sufficient period of time, then its principles could enter into customary
international law. Treaties that become customary international law can bind third parties
without their consent.**® To fully conserve krill and their dependent species, third parties must
comply with any conservation principles espoused by the Protocol or any other international
instrument offering protection. The likely expansion of krill fishing industry should necessitate
- moves towards strengthening such legal deficiencies in the Protocol. As discussed, the UN
General Assembly has supported in a recent resolution the strengthening of international

instruments in order to combat IUU fishing.

3 Article 13(5) states that ATCPs shall draw attention to non-parties of any activity that affects
implementation of the principles and objectives of the Protocol. Article 13(2) goes further stating that
parties “shall exert appropriate efforts...to the end that no one engages in any activity contrary to the
Protocol”.

4 Watts, A. Supra, In 454, 191

5 Article 34 Vienna Convention on the Law of Treaties 1969

#6 Article 38 Vienna Convention on the Law of Treaties 1969
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One of the major gaps in the Madrid Protocol is the lack of civil or international liability for
damage to the environment.*’ Provisions detailing liability and compensation for damage are
necessary to ensure that the Protocol is effective as a tool for environmental protection,*®
Compliance can only be achieved if States and their nationals are held responsible for breaches
of the Protocol. Major breaches of the Protocol are likely if State governments and their
nationals are not punished for violation of the Protocol’s conservation objectives. If the Protocol
were given the main responsibility for protecting the marine environment and krill, then an
adequate liability mechanism would be needed to fully ensure that States and their fishing vessels
complied with its provisions.*” National sanctions have been used as an effective mechanism
against individuals engaged in TUU fishing.**® The introduction of some type of liability clause
into the Protocol would provide a deterrent to States and their nationals against flouting its
provisions. This would be particularly important if the Protocol were to be used as the legal
instrument justifying the introduction of a krill moratorium so that there would be a punishment

for violating such a ban.

The Madrid Protocol also states that activities in the Treaty area should be planned and
conducted “on the basis of information sufficient to allow prior assessments of, and informed
judgments about, their possible impacts on the Antarctic environment and dependent and
associated ecosystems and on the value of the Antarctic for the conduct of scientific research”.*’
The Protocol’s requirement to have sufficiént information on the impact of activities, combined
with the requirements for monitoring of activities, provides one mechanism to protect krill and
their dependent species. These mechanisms are aimed at ensuring that harmful impacts are

gauged before fishing activities take place and any ongoing activities should be extensively

monitored to determine their impact.

47 Francioni, F. Supra, fn 443, 70. Article 16 states that “Parties undertake to elaborate rules and
procedures relating to liability for damage”, but those rules have yet to be formulated.

“% Thornton, B.S. Supra, fn 438, 97

%9 Discussions on introducing a liability annex to the Protocol have already taken place (Supra, fn 266,
97). If these discussions eventually culminate in an adequate liability mechanism, then Parties would have
a much greater incentive to comply with the Protocol.

%0 See the discussion on national legislation later in this thesis.

%1 Article 3(2)(c), Madrid Protocol on Environmental Protection to the Antarctic T reaty 1991, These
Jjudgments need to look at the scope, area, duration and intensity of any potential activities (Article
3(2)(c)(i). They must also consider the cumulative impacts of the activity with other activities in the
Treaty area. A determination of whether the activity will detrimentally affect other activities in the area is
also required (Article 3(2)(c)(ii) and (iii). The capacity to monitor key environmental parameters and
ecosystem components in order to identify and to provide early warning of any adverse effects of the
activity is also a consideration (Article 3(2)(c)(v). Regular and effective monitoring of activities is to take
place to allow assessment of the impacts of ongoing activities (Article 3(2)(d).
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The Treaty also restricts the conduct of activities having more than a minor or transitory effect on
the environment.*® However, the Protocol does not specify what standard is to be used to
determine such an effect.*® Different nations may adopt different standards and the absence of a
single measure may prevent the Protocol from being effective.*** Krill and their dependent
species can never be adequately protected by a Protocol that allows each State to effectively
determine whether a particular level of fishing has more than a minor or transitory impact.
Dispute resolution procedures contained in the Protocol ca£1 offer a solution to this problem. %’
Allowing independent decisions through the ICJ is a way of resolving interpretative difficulties.
Independent settlement by the ICJ is not compulsory.*®® However, more detailed or clearer
definitions in the Protocol of terms such as “minor or transitory impact” would prevent disputes
over interpretation occurring at all. Such disputes can also be reduced if an independent body
makes decisions concerning whether a particular activity can proceed.*” These interpretative
difficulties provide further examples of legal areas that could be strengthened so that the Protocol
and other international conservation instruments can adequately regulate krill fishing. The
chances of a krill fishing ban being successful will be enhanced if the current legal regime is
strengthened, in accordance with the recent pronouncements of the UN General Assembly

resolutions.

62 Annex 1, Article 2, Madrid Protocol on Environmental Protection to the Antarctic Treaty 1991
“3Blay, S.K.N. Supra, fn 390, 392

4 Ibid

465 Article 18 requires parties on request to consult among themselves with a view to resolving any dispute
either by negotiation, mediation, conciliation, arbitratian, judicial settlement or other peaceful means to
which the parties agree. Article 19 gives parties to the Protocol a choice to settle disputes through the
International Court of Justice or the Arbitral Tribunal by making a written declaration.

“%6 If the parties cannot agree on a settlement mechanism, disputes can only be settled by the Arbitral
Tribunal (Article 19(5). Unresolved disputes will be sent to that Tribunal on request if they are not
resolved in 12 months (Article 20(1). Including these dispute resolution mechanisms may reduce problems
of interpreting the Protocol.

“67 The efficacy of the Protocol depends on who makes the decision to proceed with a particular activity.
Article 4 of Annex 1 states that “any decision on whether a proposed activity...should proceed...shall be
based on the Comprehensive Environmental Evaluation as well as other relevant considerations”. The
Article could potentially imply that consultative meetings can determine if an activity proceeds (Blay,
S.K.N. Supra, 0 390, 392). The passage ‘‘any decision on whether a proposed activity...should proceed”
could also mean that a nation that suggests an activity makes the decision (Blay, S.K.N. Supra, fn 390,
392). Article 3(5) provides support for such an interpretation by stating that “no-final decision shall be
taken to proceed....unless there has been an opportunity for consideration...by the Antarctic Treaty
Consultative Meeting” (Blay, S.K.N. Supra, fn 390, 392). Consideration by the Consultative Meeting
would involve a decision prior to consideration of the Comprehensive Environmental Evaluation,
suggesting that Article 3(5)’s “final decision” is the one taken by the nation suggesting the activity. This
may mean that a Consultative Meeting cannot veto an activity having more than a minor or transitory
impact. Ifthe Protocol’s conservation goals were adopted as the main marine protection regime then
protection of krill could truly be ensured only if the Consultative Meetings or another independent body
had the final decision. '
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Despite some areas which could be strengthened, the Madrid Protocol outlines a comprehensive
set of principles aimed at protecting Antarctica and its dependent ecosystems. Currently
CCAMLR is the main instrument governing marine Antarctica and krill. The protection of krill
was a significant reason for CCAMLR’s creation. The potential for depletion of krill stocks and
the possible consequences on predators was seen as a serious possibility at the inception of the
Convention.*® The increased krill fishing in the 1970s was also the impetus for guidelines to be
drafted in the Second, Fifth and Ninth Consultative Party meetings.*®® Brian Roberts, a member
of the UK delegations to Antarctic Treaty Consultative meetings, believed that CCAMLR’s
objective should be the prevention of a krill fishing industry that would follow a similar
disastrous pattern to the whaling industry.””® Nicol argues that the omission from the convention
of a specific reference to krill “is probably a legal nicety”.*’”! However, Croxall contends that the
Convention was not concerned with any particular species.'’> Conservation measures for krill
were not adopted until 1991, which highlights the difficulties with the current system.*”
CCAMLR cannot afford to wait before acting in the future because of the likely expansion of
krill industry.

If krill protection was one of the main objectives of CCAMLR, then surely CCAMLR should be
made more consistent with the Madrid Protocol by introducing a comprehensive ban on krill
fishing. Although CCAMLR is subordinated to the Madrid Protocol, its ob}ectives concerning
comprehensive conservation of Antarctica could be more effectively achieved if krill were
completely protected by a hafvesting ban, Krill’s vital role in the Antarctic eco.system means
that a ban on fishing would help to better protect the ecosystem and krill dependent species.
Such an approach would potentially reduce detrimental changes to the Antarctic ecosystem and
would sﬁil allow the continued commercial exploitation of other species under CCAMLR, The
application of astrong form of the precautionary approach justifies a krill fishing moratorium or
localised bans because of the scientific uncertainty surrounding krill and its interaction with other
Antarctic species. Any harvesting ban could be made more effective if the current legal regime

is strengthened, a goal which the UN General Assembly has advocated in a 2004 resolution.

“8 Overholt, D.H. Supra, fn 392, 239

469 Couratier, J. Supra, fn 9, 144

470 Heap, J.A. Supra, fn 37, 44-47

7' Nicol, S. 1992. Management of krill fishery: was CCAMLR slow to act? Polar Record, Vol 28: 155-
157 at 155

72 Croxall, J.P, Everson, 1. and Miller, D.G.M. Supra, fn 49

“PBaird, R. Supra, fn 25, 175
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V. Law of the Sea and Sovereignty

The first United Nations Conference on the Law of the Sea (UNCLOS 1) adopted agreemerits
governing the world’s maritime areas in 1958, during which time the Antarctic Treaty was in the
process of formation.*’* Since that time changes in fishing patterns have increased interest in the
Southern Ocean and this has led to changes in the old Antarctic regime.*”® There were several
agreements at the third United Nations Conference (UNCLOS III) concerning coastal state
jurisdiction.*”® This conference culminated in the formulation of a new Law of the Sea
Convention (the 1982 Convention).*”” The new Law of the Skea Convention contains’ some
provisions concerning marine exploitation and coriservation that can apply to the Antarctic krill

and its dependent species.

Sovereignty

The Law of the Sea Convention can offer some protection for krill through its concepts of
territorial seas and exclusive economic zones. The Law of the Sea Convention recognises a
territorial sea, over which an adjacent coastal state has sovereignty, extends to a distance of 12

78 Article 2 recognises that states

nautical miles from the baseline (usually the low tide mark).
have sovereignty over the sea, its air space, bed and subsoil. Under Article 33, a continguous
zone is recognised in which states can exercise control to prevent customs, immigration etc
violations and to punish infringements that have taken place within its territorial sea. The
continguous zone can extend up to 24 nautical miles from the baseline. The Convention also

" adjacent and beyond the territorial sea under

provides for an Exclusive Economic Zone (EEZ)
which the rights and jurisdiction of the coastal state and other states are governed by the Law of
the Sea Convention. The EEZ can extend up to 200 miles from the territorial sea baselines.**
The Law of the Sea Convention recognises a coastal state’s sovereign rights over all natural

resources and other activities involving economic exploitation within that zone.**!

74 peterson, M.J. Supra, fn 126, 139

P Ibid

7 1hid

#"7 Signature for this new Convention closed in 1984. One hundred and fifty-six countries signed the
Convention at that time (1985. Antarctic Resource Jurisdiction and the Law of the Sea: A Question of
Compromise. Brooklyn Journal of International Law, Vol X1(1): 45-78 at 60). Four of the Antarctic
Treaty parties did not sign the Law of the Sea Convention at the time (Oxman, B.H. 1986. Antarctica and
the New Law of the Sea. Cornell International Law Journal, Vol 19: 211-247 at 218).

%8 Articles 2 and 3, United Nations Convention on the Law of the Sea 1982

7 Article 55, United Nations Convention on the Law of the Sea 1982

80 Article 57, United Nations Convention on the Law of the Sea 1982

! K wiatkowska, B. 1989. The 200 Mile Exclusive Economic Zone in the New Law of the Sea. Martinus
Nijhoff Publishers: London. at 4
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Article 77 of the Law of the Sea Convention recognises a coastal state’s sovereign rights over its
continental shelf, including its right to exploit natural resources. The continental shelf comprises
the seabed and subsoil of the submarine areas that extend beyond the territorial sea of a state
throughout the natural prolongation of its land territory to the outer edge of the continental

margin or to 200 nautical miles from the baseline.**

EEZs became extremely popular with states proclaiming them even before UNCLOS I1I had
finished drafting a formal instrument. ‘** Depletion of world fish stocks meant that fishing fleets
needed new sources of fish and governments became more protective of their coastal fishing

I‘CSOUI‘CCS.484

The existence of territorial seas and EEZs in Antarctica depends on the validity of Antarctic
claims of sovereignty by some parties to the Antarctic Treaty. Argentina, Australia, Chile,
France, New Zealand, Norway and the UK have made claims over parts of Antarctica’s
mainland.*® As will be discussed further in the following paragraph, these claims and the
potential Law of the Sea effects flowing from them are frozen by the provisions of the Antarctic
Treaty from being expanded, but the existence of them is not denied. The non-application of
many international conservation instruments to high seas areas is one of the major deficiencies of
current instruments. The existence of territorial seas and EEZs in Antarctica would provide a
means of applying a comprehensive krill harvesting ban to a greater number of states through the

exercise of sovereign rights within these zones.

82 Article 76, United Nations Convention on the Law of the Sea 1982

83 Twelve nations had claimed such zones in 1975 and by 1978 there were 54 nations claiming EEZs
(Peterson, M.J. Supra, fn 126, 152).

484 Peterson, M.J. Supra, fn 126, 151

85 1bid, 139. Argentina, Chile and the UK have made overlapping territorial claims (1985. Antarctic
Resource Jurisdiction and the Law of the Sea: A Question of Compromise. Brookiyn Journal of
International Law, Vol XI(1): 45-78 at 56).
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Article IV of the Antarctic Treaty states that “no new claim, or enlargement of an existing claim,
to territorial sovereignty in Antarctica shall be asserted while the present Treaty is in force”.
There are disagreements as to whether declaring an EEZ in Antarctica would constitute an
impermissible increase of an existing claim under the Antarctic Treaty.*® An EEZ or fisheries
zone is not an inherent right of coastal sovereignty. There must be a positive act declaring such
zones. **" Declaring an EEZ in Antarctica may therefore breach Article IV as an enlargement of
an existing claim or assertion of a new claim. **® If such EEZs were not proclaimed when the
Antarctic Treaty came into force they would not constitute part of the existing claim. Some
claimant states and commentators, however, believe that Article IV of the Antarctic Treaty does
not prohibit EEZs and that they can be declared without breaching the Treaty because EEZs do
not represent an enlargement of an existing claim or a new claim.*® The legality of such EEZs
would allow the sovereign states to enforce a krill fishing ban within them against states that
would otherwise be able to claim freedom of the high seas as a justification for flouting such a
ban.

Offshore areas, arguably, come within Article IV despite the reference to “territorial sovereignty”
in that provision.”® Maritime jurisdiction is based on the exercise of sovefeignty over land. ®' It
is submitted that Article IV applies to territorial seas and FEZs because of the reliance of those
zones on a land based claim for sovereign rights to exist within them, ** Maritime sovereignty is
arguably a mere extension of territorial sovereignty. 3 As such, the emergence or claim of
maritime sovereignty after the Treaty came into effect may be prohibited. *** This would include

the declaration of an EEZ. Any existing sovereign rights in the seas surrounding Antarctica,

86 Koch, M. Supra, fn 164, 121

7 Harry, R.L. 1981. The Antarctic Regime and the Law of the Sea Convention: An Australian View.
Virginia Journal of International Law, Vol 21(4): 727-744 at 733

488 Rothwell, D.R. Supra, fn 388, 162

9 Conforti, B. 1986. Territorial Claims in Antarctica: A Modern Way to Deal with an Old Problem.
Cornell International Law Journal, Vol 19; 249-258 at 250. Declaration of an EEZ may not come within
the ambit of Article IV, Maritime claims may not have a “territorial” content and therefore may not be
governed by Article IV(2) of the Treaty (Vicuna, F.O. 1983, The application of the law of the sea to the
Antarctic continent, in Antarctic Resources Policy. edited by Vicuna, F.O. Press Syndicate of the
University of Cambridge: Melbourne. at 245). The type of sovereignty given by an EEZ may also not
equate to “territorial sovereignty” (Rothwell, D.R. Supra, fn 388, 163). EEZs give sovereignty over
resources in a maritime area, not sovereignty over the entire area. Maritime claims may simply give
Jjurisdiction over maritime areas (Oxman, B.H. Supra, fn 503, 225). An EEZ declaration may therefore not
be a claim of sovereignty governed by Article IV (Harry, R.L. Supra, fn 513, 733). This would mean that
proclaiming an EEZ around Antarctica would not be an enlargement of any existing claim of sovereignty
or a new claim,

0 Oxman, B.H. Supra, fn 503, 226

! peterson, M.J. Supra, fn 126, 141

2 Oxman, B.H. Supra, fn 503, 225

3 Ibid, 225

4 Ibid, 226
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such as the proclamation of an EEZ before the Treaty came into effect, would not breach Article

Iv.

However, the Antarctic Treaty does not affect cxisting territorial claims OR the conseqﬁences of
such existing sovereignty. ** Claimant states have asserted that their land claims give them
sovereignty over adjacent maritime areas pursuant to the Law of the Sea.*® If Law of the Sea
rights were already attached to the original claims, then the exercise of sovereignty over such
areas would not constitute a new claim or an enlargement of an existing one. If such claims are
valid, then the claimant states can assert sovereignty in these areas by enforcing a krill ban that

they would have no power to enforce on the high seas.

However, the concept of an EEZ was not recognised in international law before 1961.*7 The
Antarctic Treaty was concluded before this time and, accordingly, the concept of an EEZ was not
present when the Treaty came into force. As discussed, all sovereign claims were frozen when
the Treaty came into force. Because EEZs did not exist in international law when the sovereign
claims were frozen, arguably, they may not attach to the original land claims that existed at that
time. An alternative argument is that the original territorial claims that existed at the time of
freezing such claims also had attached to them potential sovereignty rights that might only
become apparent under future developments in international law.*® Under this interpretation,
EEZs would be attached to the original claims because they were a potential sovereign right that
crystallised under future international law developments. However, the requirement to declare
an EEZ before it comes into existence, arguably, means that even as a potential sovereign right,

EEZs did not attach to the original claims.

The proclamation requirement suggests that something new is being created, rather an existing
right arising from the land claims. The proclamation can arguably be seen as simply a formal
recognition of a right that is already attached to the land claims and a declaration is merely
required to “activate” the rights associated with an EEZ. If EEZs were not attached as a potential
right to the original claims, then it is likely that the declaration of an EEZ would breach Article
IV of the Antarctic Treaty. This reduces the likelihood of states using EEZs as a legal basis for
enforcing a complete krill ban, further highlighting the need to vastly strengthen the current legal

regime.

“ Harry, R.L. Supra, fn 513, 734

4% 7egers, F. 1983. The Canberra Convention: objectives and political aspects of its negotiation. in
Antarctic Resources Policy. edited by Vicuna, F.O. Press Syndicate of the University of Cambridge:
Melbourne. at 152

“7 Rothwell, D.R. Supra, fn 388, 162

% Oxman, B.H. Supra, fn 503, 226
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There is uncertainty as to whether “coastal states” even exist in Antarctica because of the doubt
surrounding the Antarctic land claims. “” Because any maritime claim is dependent on the land
claim, this uncertainty prevents claimant’s exercising sovereignty and Law of the Sea rights over
adjacent seas. However, nothing in international law requires the formal recognition of coastal
state sovereignty before sovereignty over the sea can be declared.”® Antarctic claimants can
therefore make maritime claims despite the legal questions surrounding the land claims. *”'
Although it should be noted, that actual sovereignty must eventually be found to exist over the
adjacent land for the maritime sovereign claim to be valid. Even if exercising jurisdiction over
the adjacent seas did not breach Article IV, such an act would still be an implied recognition of
continental claims and this would be in violation of the Treaty’s prohibition on new or enlarged
claims.*® If claimants cannot legally assert sovereignty over adjacent seas then some other

legally binding mechanism must be introduced to regulate third parties on high seas Antarctica.

Even if EEZs are prohibited by the Antarctic Treaty as new or enlarged claims, this does not
mean that territorial seas cannot be valid claims. Arguably, asserting a territorial sea does not
breach Article IV because it is an inherent right of coastal nations.’® The territorial sea would
automatically be attached to the original land claims and so would not constitute a new claim if
sovereign rights were enforced within it. However, increasing an existing claim to a territorial
sea would mean that sovereignty was exercised over a greater area and so this may constitute an
enlargement of a claim under Article IV.** Under the original Law of the Sea Convention, the
territorial sea was 3 miles but under Article 3 of the new Convention it is 12 miles. States
claiming this extension in Antarctica have, arguably, enlarged their claim because a 3 mile area
would have attached to the original land claim. However, if the “rights” referred to in Article IV
evolve with changes in international law, then the territorial sea rights attaching to the original
land claim may have changed without breaching the provision. This would givé the Antarctic
claimants a potential 12 mile territorial sea which would provide a legal justification fér asserting
sovereignty against fishing vessels within the sea to enforce a krill fishing ban. Assertion of
Antarctic territorial seas provides a legal justification to overcome the flaws with the traditional

freedom of fishing on the high seas.

49 Rothwell, D.R. Supra, fn 388, 158

590 1bid

O 1bid

502 1985, Antarctic Resource Jurisdiction and the Law of the Sea: A Question of Compromise. Brooklyn
Journal of International Law, Vol XI(1): 45-78 at 69

393 Rothwell, D.R. Supra, fn 388, 160

0 hid

107



The Antarctic Treaty’s application to maritime areas is also ambiguous because of the existence
of Article VI. Article VI states that “nothing in the...Treaty shall prejudice or in any way affect
the rights, or the exercise of the rights, of any State under international law with regard to the
high seas within that area”. “High seas” means all parts of the sea that are not included in the’
territorial sea or in the internal waters of a state under the old Law of the Sea.”® The Antarctic
Treaty does not define the boundaries of the high seas so claimant states may view fishing within
200 miles of their Antarctic claims as an interference with their sovereignty.”® The provision
also does not mention territorial seas or other coastal state jurisdiction. There is no reason to
interpret the article as excluding from the Antarctic Treaty such areas that individual states can

507

regulate by themselves.”™’ Arguably, these areas could come within the ambit of the Treaty by

implication.**® If they do come within the Treaty, then Article IV can apply to them.*”® There is
also a potential argument that Article VI excludes maritime zones from the Treaty altogether.’"°
If maritime areas are excluded from the Treaty, then potential EEZs and territorial seas would not
be constrained by the prohibition on new or enlarged claims in Article IV. There is, however,

ambiguity in the Treaty in respect of the reference to high seas rights in this provision.”'' Such

595 Article 1, Convention on the High Seas

506 1985. Antarctic Resource Jurisdiction and the Law of the Sea: A Question of Compromise. Brooklyn
Journal of International Law, Vol XI(1): 45-78 at 56

597 Oxman, B.H. Supra, fn 503, 231

*F Ibid, 224

5% Ibid

519 The reference to “high seas” prevents states exercising power that could not be exercised by a coastal
state acting alone (Oxman, B.H. Supra, fn 503, 231). Reference to the high seas within the area in Article
VI expressly includes them within the Treaty zone (Van Der Essen, A. 1983. The application of the law of
the sea to the Antarctic continent. in Antarctic Resources Policy. edited by Vicuna, F.O. Press Syndicate of
the University of Cambridge: Melbourne. at 233). However, it is not clear whether this express reference
to “high seas” impliedly excludes the existence of territorial seas and EEZs within the Treaty zone. Under
such an interpretation all areas within the Treaty zone would be high seas. The provision may also exclude
maritime zones altogether from the Treaty area and simply recognise that the Treaty does not affect high
seas rights, rather than making the Treaty applicable to the high seas. Article VI of the Antarctic Treaty
states that the Treaty applies to “the area” south of 60 degrees “including all ice shelves”. Arguably, the
inclusion of these words could also implicitly exclude maritime areas from the Treaty zone (Van Der
Essen, A. 1983. The application of the law of the sea to the Antarctic continent. in Antarctic Resources
Policy. edited by Vicuna, F.O. Press Syndicate of the University of Cambridge: Melbourne. at 233).

5! The reference to high seas rights in Article VI raises issues concerning the definition of such “rights”.
The provision could mean that all high seas rights recognised in international law when the Treaty
commenced remain in force during its term of operation. The provision could also mean high seas rights
that exist at particular points in time during the Treaty’s operation (Rothwell, D.R. Supra, tn 388, 157). If
the second interpretation is valid, then parties may be bound by high seas rights in the new Law of the Sea
Convention, Article VI also refers to rights “under international law” which may mean that these rights
change as international law changes (Oxman, B.H. Supra, fn 503, 231). Such an interpretation would
‘mean that the Treaty can apply to exploitation of natural resources. Ambiguity also surrounds the question
of whether “high seas” in Article VI impliedly presupposes the existence of a territorial sea. If high seas
are defined as areas beyond territorial seas or the internal waters of a state, then expressly recognising that
high seas exist in Antarctica may also imply that territorial seas exist. Such an interpretation would give
rise to internal inconsistencies with Article IV of the Treaty. Contradictions within Article VI may be a
result of changes made during the drafting of the provision. (Van Der Essen, A. Supra, fn 536, 233).
Article VI of the Antarctic Treaty’s high seas exclusion arguably does not apply to areas that could
potentially be seen as territorial sea under international law (Oxman, B H. Supra, fn 503, 230)
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ambiguity causes uncertainty as to the application of the Treaty. This further highlights the need
to strengthen the legal side of the current regulatory system to provide better protection to krill

and other Antarctic species in accordance with the UN General Assembly’s recent resolution.
Activities to Assert Sovereignty

If declaration of an EEZ does constitute a prohibited new claim then Antarctic claimant parties
cannot exercise control over krill fishing within the EEZ. Control over vessels within such EEZs
would provide a means of enforcing a krill ban. Without universal application, a comprehensive
harvesting ban cannot be effective. Even current precautionary catch limits will fail if all parties
are not bound by them and there is no legal means of enforcing the limits against all states.
Exercising control over a potential EEZ, arguably, amounts to a prohibited enlargement of a
claim.*"? Although claims under the Treaty system are not recognised, they are also not

- dismissed. 513 Article IV therefore does not negate maritime claims. A Treaty article freezing
relations between states may not be able to stop states conducting activities to establish
sovereignty.®™ In the Eastern Greenland’" case, despite the existence of an agreement to freeze
sovereignty claims, Denmark’s activities to establish territorial sovereignty in Eastern Greenland
were permissible.*'® This thesis submits that the analogous Article IV in the Antarctic Treaty is
therefore unable to prevent claimants from conducting activities that would strengthen claims of
sovereignty when the Treaty expires.’'” Despite the existence of Article IV, Antarctic Treaty
parties can, arguably, exert fisheries control over possible EEZs in Antarctica’s surrounding
waters. Such control would provide a crucial means of enforcing a krill fishing ban or other

conservation measures in order to establish the potential sovereignty of Antarctic claimants.

512 peterson, M.J. Supra, o 126, 153

5131985, Antarctic Resource Jurisdiction and the Law of the Sea: A Question of Compromise. Brooklyn
Journal of International Law, Vol XI(1): 45-78 at 59

51 parriott, T.J. Territorial Claims In Antarctica: Will the United States Be Left Out In the Cold? Stanford
Journal of International Law, 67-121 at 93

515 Legal Status of Eastern Greenland (Norway v Denmark) 1933 PCIJ

516 parriott, T.J. Supra, fn 540, 93

Y Ibid
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Other countries do not give much credence to the territorial assertions of Antarctic claimant
nations.”'® Some countries do not recognise the sovereignty of Antarctic claimant states, which
makes it difficult for their claims to form the basis for exercising rights over the adjacent
maritime zones. " States with no land claim would not have accepted a 200 mile EEZ over
maritime areas.’® Non-claimants would have been firmly opposed to any possible exercise of
control over fishing in these areas. 2! Non-claimant states can simply regard the Southern Ocean

. 2
as high scas.’”

This makes it difficult for claimant states to exercise control over fishing to
enforce a krill harvesting ban in any EEZ adjacent to Antarctica. HoWever, as mentioned
previously, an uncertain land claim does not prevent the assertion of sovereignty over maritime
areas. Furthermore, the freezing provisions of Article IV will not necessarily prevent parties
‘carrying out activities to establish sovereignty. Exercising control over fishing in the Southern
Ocean would help to establish maritime sovereignty whilst also providing protection for krill.
However, proclamation of EEZs or EFZs by Antarctic claimant states could upset the balance of

the Antarctic Treaty. **

There is also a question whether such control can be validly exercised against non-Antarctic
Treaty parties who simply view all of the Southern Ocean as high seas. If control cannot be
exercised against such parties, then this would give rise to the same problems with illegal,
unreported and unregulated fishing that exist under CCAMLR. Non-Treaty nations can exploit
resources freely because only parties to the Antarctic Treaty are bound by its provisions. *** If
claimants can assert sovereignty over such states, they would be able to control fishing activities
of the flag vessels of these nations. Strong universally binding measures must exist if krill are to
be fully protected. A total fishing ban can only be successful if all parties are legally obliged to
comply with it and a strong form of the precautionary approach would require all parties to abide

by such a ban because of current scientific uncertainty.

318 1985. Antarctic Resource Jurisdiction and the Law of the Sea: A Question of Compromise. Brooklyn
Journal of International Law, Vol XI(1): 45-78 at 58

19 Oxman, B.H. Supra, fn 503, 222

20 7egers, F. Supra, fn 522, 153

52! peterson, M.J. Supra, fn 126, 153

52 Ibid, 141

B Miller, D.G.M. To Krill or Overkrill that is the Question: Sustainable Use of Antarctic Marine Living
Resources. 1-28 at 16

5 Parriott, T.J. Supra, fn 540, 95
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Declaration of Sovereignty in Marine Antarctica

The existence of either territorial seas or Exclusive Economic Zones around Antarctica would
provide significant protection for the Antarctic krill. A large proportion of krill harvesting areas
in Antarctica are covered by potential 200 mile EEZs.**® Large concentrations of krill are found
in the Ross Sea adjacent to the New Zealand claim and off Wilkes Land which is claimed by
Australia.”® Territorial seas to 12 miles would also provide limited protection. There is a
question of whether seasonal pack-ice and ice-shelves form part of the Antarctic continent.**” If
they do, then Antarctic claimants could assert jurisdiction over a much wider area and provide
greater protection to krill. The Law of the Sea Convention gives states sovereignty over their
territorial seas and EEZs, in particular, giving them sovereign rights to exploit, conserve and
manage living resources within the EEZ.**® This would give Antarctic claimants the right to
manage krill resources in any EEZs surrounding Antarctica. Because large concentrations of
krill are found in some of these areas, a ban enforced by claimants in these areas would give
significant protection to krill. Such a ban could be justified by the precautionary approach and,
as discussed, if the precautionary approach is or did become part of customary international law

then there would be a legal justification for enforcement of such a ban within Antarctic EEZs.

Several Antarctic claimants have asserted sovereignty over some maritime areas adjacent to the
Antarctié continent. Chile claimed a 200 mile economic zone in 1947 and asserted sovereignty
over that area.’” Because this claim existed before the Antarctic Treaty came into effect it is not
a “new” claim that is forbidden by Article IV. Claims over a territorial sea have been made by
Argentina, Chile, Norway, and the UK in conjunction with their territorial claims.*** - Australia
and France have made separate claims to a territorial sea.®' New Zealand did not make a formal

declaration, but there was gradual recognition of such a sea.”**

525 Auburn, F.M. Supra, fu 30, 207

526 Alverson, D.L. Supra, fn 75, 174

2T Kindt, I.W. Supra, fn 3, 57

528 Articles 2 and 56, United Nations Convention on the Law of the Sea
522 yan Der Essen, A. Supra, fn 536, 234

330 Rothwell, D.R. Supra, fn 388, 159

B3 Ibid

32 Ibid, 160
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Control over fishing by these states would lead to a more effective means of preventing
unreported fishing. Under CCAMLR, states can only enforce conservation measures against
parties to the Convention. There is also a problem with fishing vessels using “flags of
convenience” to avoid compliance with CCAMLR.** The recognition of territorial seas and
EEZs around Antarctica would enable claimants to enforce conservation measures against all
states within those zones. An adequate regulatory system for krill must have some form of
universally binding legal obligaﬁon. Enforcement of a krill moratorium by Antarctic claimants
in areas near the continent would make it more likely that-such a moratorium would succeed,

particularly in light of the problem with IUU fishing in Antarctica.

States will require some kind of incentive to proclaim and then enforce fisheries measures in
territorial seas and EEZs around Antarctica. Non-enforcement by claimant states of their rights
in these zones will lead to a weakening of their claims.™ Such a weakening effect would be
detrimental to the compromise achieved by Article IV of the Antarctic Treaty.** Introducing
200 mile EEZs in the new Law of the Sea Convention will also have placed greater value on
Antarctic claims by giving potential control over maritime areas to claimants in addition to their
land claims. *** This would be a major incentive for claimants to declare EEZs in Antarctica.
Potential oil and gas reserves off the Antarctic coastline would also provide a major impetus for
declaring such EEZs.**” Claimant states wﬂl be likely to desire as large a claim as possible.
Despite uncertain benefits, dropping the claim subsequently would be easier than making a new
claim at a later stage. *® Uniform assertions by claimants of EEZs would allow them to
introduce legislation within the EEZs that supported CCAMLR. ** If the claimant nations
introduced a krill fishing ban within Antarctic EEZs and territorial seas, they would be able to
receive benefits from sustainable exploitation of more lucrative fish stocks. Because krill form
the base of the Antarctic ecosystem, their total protection would give greater protection to these
krill dependent fish stocks. Furthermore, it would be justified by the precautionary approach

because of the current scientific uncertainty.

533 Flags of convenience and unregulated fishing will be discussed in more detail in a subsequent chapter.
3% Auburn, F.M, Supra, fn 30, 207

>3 Ibid

536 Peterson, M.J. Supra, fn 126, 159

7 Ibid, 160

2 1bid, 169

539 Rothwell, D.R. Supra, fn 388, 180
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Australia and Antarctic Marine Sovereignty

“The existence of maritime sovereignty adjacent to Australia’s Antarctic claim provides a
somewhat different case to other Antarctic claimants. Australia has asserted a 200 mile
exclusive fishery zone (EFZ) giving it jurisdiction over Australian fishers.>*® This zone included
“waters adjacent to an external Territory, whether within or beyond the territorial sea adjacent to
the Territory”** when it was proclaimed on 1 November 1979. The government later excluded
the Antarctic territory from this definition.”* Australian vessels are still subject to Australian
law in these areas because of their status as “proclaimed waters” under the Fisheries
Management Act 1991 (Cth).** Australia declared an EEZ around its Antarctic territory on 1
August 1994.°* However, the old EFZ still exists in the new EEZ and so only Australian flag
ships and nationals are subject to Australian law within the zone.** The declaration of an EEZ
could infringe Article IV of the Treaty as being a new claim or enlargement of an existing one.
Proclamation by Australia of an EFZ in its Antarctic Territory is, arguably, an attempt to regulate
Australian flag vessels, rather than a means of strengthening Australia’s claim to Antarctic
sovereignty.>*® The Australian EFZ is really just an extension of Australia’s domestic laws to
regulate its citizens in Antarctica.**’ The zone does not attempt to control fishing by foreign
vessels and so it would not be prohibited by Article IV of the Antarctic Treaty. However, its
usefulness in protecting krill fishing is limited if it does not apply to foreign vessels.>*® Fishing
regulations must be applicable to all states for them to ensure effective protection for krill,

especially if a krill harvesting ban is introduced within the Australian EFZ,

% Harry, R.L. Supra, fn 513, 732

1 §3(a) Fisheries Amendment Act 1978

542 yan Der Essen, A. Supra, fn 536, 241

3 Rothwell, D.R. Supra, fn 388, 164

4 Ibid

 Ibid

5 Miller, D.G.M. Supra, fn 549, 16

7 Ibid

% Australia has also claimed a territorial sea in Antarctica. The Australian Antarctic T. erritory Acceptance
Act entered into force on August 24, 1936 and gives the Australian Antarctic territory the same status
under Australian sovereignty as any other land in Australia. Australia’s sovereignty may extend over a
territorial sea of 3 miles under Australian law. Australia has not separately proclaimed such a sea for
Antarctica. This is because Australia claims such a sea over all its territory (Harry, R.L. Supra, fn 513,
730). Australia extended its territorial sea in Antarctica from 3 miles to 12 miles in 1990 (Rothwell, D.R.
Supra, fn 388, 163). As previously discussed, this may constitute an impermissible enlargement of an
existing claim. A valid territorial sea in Antarctica could be used by Australia to assert control over krill
fishing in this zone.
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There have been recent developments concerning the potential extension of Australia’s Antarctic
EEZ. Section 76 of the Law of the Sea Convention effectively allows parties to extend their
territorial claim beyond an EEZ if the continental shelf extends beyond this zone. Under section
77, the relevant coastal state has sovereign rights over the continental shelf and its natural
resources. Parties are requifed to provide the necessary information delineating the extent of the
continental shelf 10 years from the date that the Law of the Sea Convention entered into force for
them. Australia submitted the requisite information concerning its continental shelf on 15
November 2004.°* This submission included information concerning the extent of the
continental shelf in respect of Australia’s Antarctic territory. However, in its submission
Australia specifically recognised Article IV of the Antarctic Treaty and requested the
Commission not to take any action for the time being in respect of that part of the submission
relating to the continental shelf of Antarctica. Australia’s submission is being considered by the
Commission during 2005. Some States have already provided specific feedback to the
Commission on Australia’s submission regarding the Antarctic continental shelf. For example,
the USA informed the Commission that, pursuant to the Antarctic Treaty, it does not recognise
any State’s claim to Antarctica nor to mar{ne areas adjacent to Antarctica. The USA
acknowledged “with appreciation Australia’s request to the Commission that it not take any
action on that portion of its submission relating to areas of the seabed and subsoil adjacent to

Antarctica.”*

Although Australia did ask the Commission not to take action, it only requested the Commission
to refrain “for the time being”, This leaves open the possibility of Australia claiming sovereignty
over part of the Antarctic continental shelf in the future under section 77 of the Law of the Sea
Convention. This potential assertion of sovereignty gives rise to the same legal arguments
discussed previously in respect of Antarctic EEZs. One argument would be that a claim by
Australia over the continental shelf would infringe Article IV of the Antarctic Treaty as a
prohibited new claim. Arguably, as Australia has only just submitted its continental shelf
information in 2004, assertions of sovereignty over the continental shelf would post-date the

Antarctic Treaty and accordingly would constitute a new claim.

9 Continental Shelf Submission of Australia, Commonwealth of Australia, 15 November 2004,

550 United States Mission to the United Nations, New York, Diplomatic Note dated 3 December 2004,
Similar comments were provided to the Commission by the Russian Diplomatic mission, Permanent
Mission of the Russian Federation to the United Nations, New York, 9 December 2004,
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The alternative argument would be either that maritime areas are excluded from the application
of the Antarctic Treaty or that the continental shelf claim over the marine environment attaches
to the original land claim and so does not constitute a new or extended claim. If there is legal
merit to the extension of Australia’s sovereignty over marine areas in Antarctica, then Australia
has a justification to enforce conservation measures against non-parties to CCAMLR whose flag
vessels fish within those extended areas. Furthermore, as discussed above, a further argument
would be that the mere freezing of sovereign claims over marine Antarctica does not prevent
Australia from conducting activities to assert sovereignty over these areas, including marine

areas falling within any extended area based on the Antarctic continental shelf.

Sovereignty over sub-Antarctic Islands

Many States that hold sovereignty over sub-Antarctic islands have proclaimed 200 mile EEZs or
fishing zones around them.**' An EEZ has been stated to exist by Australia around Heard,
McDonald and Macquarie Islands. > "Australia has also recently established a form of marine
protected zone in these areas. Kerguelen Island has also had an EEZ declared around it by
France. ** ‘ France has, in the past, restricted fishing in this zone to allow recovery of depleted

54 Hence, fish stocks in the area are in a better state than in other Antarctic zones.

fish numbers.
This French experience shows that declaration of EEZs can help to conserve species because of

the greater level of control that states can exercise over such zones.

53! Peterson, M.J. Supra, fn 126, 153
%52 Baird, R. Supra, fn 25, 168

> Ibid

54 Ibid
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States also have a greater incentive to police areas of the sea if they recognise them as part of
their homeland by a declaration of sovereignty. There are large concentrations of krill around
many sub-Antarctic islands. The South Orkney Islands, South Georgia, South Sandwich Islands,
(all claimed by the UK) and Bouvet island (claimed by Norway) are home to substantial krill
stocks in the surrdunding seas.” South Georgia is particularly important because it is the only
area where a year round krill fishing industry is viable.”*® Declaration of EEZs around these
islands would provide significant protection for the Antarctic krill. The UK could exercise
substantial control over fishing in these zones. The UK has already proclaimed 200 mile
“maritime zones” in May 1993 around South Georgia and the South Sandwich Islands in which it
has introduced regulations and a licensing system to regulate fishing, although Argentina®’

558 Argentina also disputes the validity of the UK’s

contests the validity of these regulations.
claims to the South Orkney Islands. Norway claims a 4 mile territorial sea around Bouvet
Island.*® These EEZs can be used to enforce a limited krill ban against all vessels within them.
The current regulatory regime has no legal power over non-parties on the high seas because of
the traditional fishing freedom. Enforcement of a krill ban within the EEZs of these sub-
Antarctic islands would alleviate that problem, particularly because of the high concentration of

krill that are found within some of these zones.

The declaration of EEZs around sub-Antarctic islands by Antarctic Treaty parties is constrained
somewhét by the Treaty itself. If maritime claims are prohibited by Article IV, coastal states
outside the Treaty zone may not be able to extend their maritime claims within the zone. *®
Arguably, the Treaty does not make a distinction between claims based on Antarctic continental
land and claims based on land outside the Treaty zone.”®' If all claims are treated in the same
manner, then Article IV would apply regardless.’®® If sub-Antarctic island EEZs are valid, then
krill can be protected against vessels of both CCAMLR parties and non-parties. Control over
non-parties will significantly reduce the level of unregulated fishing and the use of “flags of

convenience”. Such control is vital for the implementation of a successful krill harvesting ban.

355 Alverson, D.L. Supra, fn 75, 174

%% Nicol, 8. 1995. op. cit., 397

557 Argentina disputes the UK’s claims to South Georgia and the South Sandwich Islands.

%% UK Foreign and Commonwealth Office website, http:/files.fco.gov.uk/info/briefs/falklands.pdf
5% The World Factbook 2002 website, http://www.cia.gov/cia/publications/factbook/fields/2106.html
580 Oxman, B.H. Supra, fn 503, 227

! bid

562 Ibid
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Other Protection in the Law of the Sea Convention

The existence of Exclusive Economic Zones surrounding Antarctica or the sub-Antarctica islands
would provide enormous benefits for the Antarctic krill. The Law of the Sea Convention gives
coastal states exclusive coastal rights to manage, exploit and conserve living resources.’® This
gives the coastal state the right to conserve krill by determining an acceptable level of harvesting.
Coastal states can therefore place a complete ban on krill fishing within their EEZs.  This thesis
submits that the Convention’s provisions also place an obligation on states to ensure that krill

~ dependent species are not threatened by exploitation of krill.>** The likely expansion of krill
industry because of increased demand for krill products and higher economic returns would
further threaten krill dependent species. A complete krill fishing ban would ensure that other
species were not threatened within a State’s EEZ and would fulfil the requirements of the Law of

the Sea Convention within such zones.

A total krill harvesting ban within EEZs would, arguably, conflict with other provisions of the
Law of the Sea Convention. The Law of the Sea Convention’s focus on economic factors does
not sit comfortably with a complete ban on krill fishing. > The requirement in the Convention to
promote “optimum utilisation”, arguably, conflicts with a complete fishing ban. This would
prevent States from introducing such a measure within their EEZs.>*® This highlights the need to
strengthen current international legal instruments like the Convention so that IUU fishing can be
combated in an effective manner. As discussed above, the UN General Assembly itself has

recently supported the need to strengthen international agreements to combat IUU fishing.

363 Article 56, United Nations Convention on the Law of the Sea 1982

564 The Law of the Sea Convention Article 56 gives exclusive sovereign rights to the coastal state to
manage, exploit and conserve living resources. Article 61(1) also provides that coastal nations “shall”
determine the allowable catch of living resources in the EEZ. Article 61(2) also obliges nations through
proper conservation and management measures to ensure that the maintenance of living resources is not
endangered by overexploitation. This provisien is supplemented by Article 61(4) which requires states to
take into account the effect on associated or dependent species when another species is harvested so that
such species are restored above levels that may seriously threaten them.

365 Article 61(3) requires any measures to maintain or restore populations to maximum sustainable yields,
taking into account economic needs, fishing patterns and the interdependence of stocks. The use of the
term “maximum sustainable yield” in conjunction with “economic needs” and “fishing patterns” suggests
rational exploitation of species such as krill is required by the Convention and total protection of krill may
conflict with this goal. Article 62(1) also says that coastal states shall promote the objective of optimum
utilization of living resources in the EEZ without prejudice to Article 61.

366 However, the provision says states shall “promote” the objective of optimum utilization. It does not say
that States MUST optimally utilise EVERY species of living resources within the EEZ. Furthermore, the
article says that this objective is to be promoted without prejudice to Article 61. The conservation
requirements of Article 61 may be threatened if krill were optimally utilised.

117



Other krill dependent species that are currently exploited will be threatened if krill were
exploited to an optimum level. This would breach the provisions in the Law of the Sea
Convention that are aimed at maintaining population levels.>®” A krill fishing ban would also be
difficult because of a possible need to give third states access to living resources in the EEZ’®
If the coastal state prohibits its own vessels from harvesting krill, third party states, arguably,
should be able to access krill on their own. However, there is no legal right of access of third
party states to fishing resources in an EEZ. % Access may be granted to foreign vessels on
conditions conforming to domestic fisheries policy, according to the Convention’s requirements
for conservation and rational management.”” Coastal states can determine which species are
caught, catch quotas and enforcement procedures for foreign nationals fishing within their
EEZs.”" A complete ban is therefore legally justified within these EEZs and coastal states have

the power to declare such a ban.

Straddling Stocks and Highly Migratory Species

Conservation or total protection of krill is difficult because krill are circumpolar in distribution.
Kirill can occur in several different EEZs and also on areas of high seas in the Southern Ocean.
This can lead to inconsistent policies concerning krill in different EEZs and also on the high
seas.””? Although krill occur in several potential EEZs and on the high seas in Antarctica; fishing
nations that are parties to the Law of the Sea Convention are still under an obligation to ensure
conservation of the species and other species dependent on krill. Krill dependent species that
provide greater economic returns than krill would have better prospects if krill were protected by
a comprehensive harvesting ban. Such benefits would give nations that fish on the.high seas an

incentive to protect krill>”

567 This potential breach of Article 61 may allow coastal States to give total protection to krill rather than
optimally utilizing them. Such protection would also allow krill dependent populations to be restored to
levels of maximum sustainable yield in accordance with Article 62(3).
568 Article 62(2) gives the coastal state the ability to determine its capacity to harvest living resources and
to give other States access to the surplus where it does not have that ability.
j:(g) The provisions in Article 62 are merely guidelines (Kwiatkowska, B. Supra, fn 507, 60).

Ibid
57! Nationals of other states fishing in the EEZ are required by Article 62(4) to comply with conservation
measures and other laws and regulations established by the coastal state.
372 Article 63(1) obliges states, where stocks of species or associated species occur within two or more
EEZs, to coordinate directly or through subregional or regional organisations, to agree upon measures to
ensure the conservation of such stocks. Article 63(2) places the same obligation on states in relation to
stocks that occur in both an EEZ and an area beyond and adjacent to the EEZ. So although Article 87
gives freedom of fishing on the high seas, nations are still under an obligation to liaise with coastal states
to ensure conservation of stocks occurring in EEZs and on the high seas.
5 Article 63(1) merely obliges states to “seek” agreement concerning fisheries where stocks or stocks of
associated species occur within EEZs of two states, not to actually reach such an agreement (Kwiatkowska,
B. Supra, fn 507, 78). However, this may still place states under a moral obligation to act in good faith in
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Joint management already occurs in Antarctica for parties to CCAMLR and the Law of the Sea
requirements can strengthen such a system in potential EEZs in Antarctica. The precautionary
approach justifies introducing a krill moratorium because of the scientific uncertainty concerning
krill population and the effect of krill fishing on dependent species. A moratorium would be
supported by strong, consistent regulatory practices. Such a strengthening of international
fisheries management agreements has recently been advocated by the UN General Assembly

resolution which may provide an impetus for reforms to the current system.

A co-operative regime for harvesting of some species is also required by other provisions of the

™ Highly migratory species are specifically covered by these

Law of the Sea Convention.
provisions. However, the Convention does not include krill as a “highly migratory” species.’”
As previously mentioned, it is unclear whether there are localised populations of krill or whether
there is simply one global population of krill that migrates around Antarctic waters. Krill can
therefore constitute a highly migratory species despite not being defined as such in the
Convention.””® Failing to provide for krill reduces the possibility of cooperation to ensure
conservation of krill as required by the Convention. The Convention’s provisions relating to

highly migratory species do not outline any specific conservation measures and provide little

protection for such species.

attempting to reach agreement (Bratspies, R. 2001. Finessing King Neptune: Fisheries Management and
the Limits of International Law. The Harvard Environmental Law Review, vol 25: 213-257 at 228). States
may still be unable to reach a consensus despite a moral obligation. In many regions, coastal states have
accepted joint responsibility for conserving and managing these stocks in accordance with the Law of the
Sea Convention (Kwiatkowska, B, Supra, fn 507, 78).

™ Article 64(1) obliges coastal states and states whose nationals fish for stocks of highly migratory
species to cooperate directly or through appropriate international organisations to ensure conservation and
promote optimum utilisation within and beyond the EEZ. The article requires states to “cooperate’ rather
than to reach agreement on ensuring conservation of highly migratory species. This wording may reduce
the binding effect of the provision.

575 Highly migratory species are defined as those listed in Annex 1 of the Convention, However, Annex 1
of the Law of the Sea Convention is not comprehensive because it does not include stocks such as krill or
squid which could potentially be defined as “highly migratory” species (Birnie, P. and Boyle, A. Supra, fn
233,665). Krill float around Antarctica in swarms, so that they will sometimes come within 200 miles
zones and sometimes come outside such zones (Peterson, M.J. Supra, th 126, 159).

576 Annex 1 would also be difficult to amend, making it unlikely that Article 64 will place such obligations
on states in relation to krill in-the future (Birmie, P. and Boyle, A. Supra, fn 233, 665).
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In order to combat the weakness of the “highly migratory” provisions in the Law of the Sea
Convention and to provide more effective protection for such species, a UN legal agreement was
formulated to deal with this issue. This agreement is known as the Agreement for the
Implementation of the Provisions of the United Nations Convention on the Law of the Sea of 10
December 1982 Relating to the Conservation and Management of Straddling Fish Stocks and
Highly Migratory Fish Stocks (the UN Fish Stocks Agreement).””’ The agreement applies to
high seas areas beyond national jurisdiction.””® The UN Fish Stocks Agreement’s objective is the
long term conservation and sustainable use of straddling fish stocks and highly migratory fish

57 Krill are not necessarily covered by the agreement. “Highly migratory” species are

stocks.
not defined in the instrument. “Fish” is defined in Article 1 to include crustaceans, meaning that
krill could potentially be included in this definition. The omission of krill from the definition of
“highly migratory species” in the Law of the Sea Convention may, however, suggest that krill are
also excluded from the Fish Stocks Agreement. Such an argument is strengthened by Article 4
of the agreement which requires the agreement to be interpreted and applied in the context of and
in a manner consistent with the Law of the Sea Convention. If krill are not included in the

definition of “highly migratory” species and “straddling fish stocks” then they will not receive

the protection of the agreement.

Assuming that krill are covered by the Fish Stocks Agreement, then the main objective of the
Agreement is their long term conservation and sustainable use through the effective
implementation of the 1982 Convention.*® The Fish Stocks Agreement contains a number of
principles that directly impact on the appropriate level of krill harvesting. The Agreement’s
objectives include the optimum utilisation of stocks and é level of stock maintenance that
produces maximum sustainable yield.*®' As previously discussed, maximum sustainable yield is
a problematic concept. Interdependence between stocks means that it is not be possible to
optimally utilise all stocks whilst also maintaining or restoring them to a level of maximum

sustainable yield.

577 This “Fish Stocks Agreement” was introduced by the General Assembly on 4 December 1995
(Christopherson, M. 1996. Toward a Rational Harvest: The United Nations Agreement on Straddling Fish
Stocks and Highly Migratory Species. Minnesota Journal of Global Trade, Vol 5: 357-379 at 358). The
agreement tries to solve the problems with overfishing on the high seas that have resulted in reductions of
fish stocks in EEZs (Anton, D.K. 1997, Supra, fn 330, 363)

57 Article 3(1), The United Nations Agreement on Straddling Fish Stocks and Highly Migratory Species
1995

P Article 2, The United Nations Agreement on Straddling Fish Stocks and Highly Migratory Species 1995
80 Article 2, The United Nations Agreement on Straddling Fish Stocks and Highly Migratory Species 1995
' ArticleS(a), The United Nations Agreement on Straddling Fish Stocks and Highly Migratory Species
1995. Including an objective of optimum utilisation could mean that complete krill protection is at odds
with the Fish Stocks Agreement. Furthermore, Article 5(b) requires such measures to be designed to .
maintain or restore stocks at levels capable of producing maximum sustainable yield.
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This is especially true for krill because of their important position in the food chain. If krill are
optimally utilised, then some krill dependent stocks such as the baleen whales will be prevented
from being restored to a level of maximum sustainable yield. Adopting a strong form of the
precautionary approach would, as previously mentioned, require some form of Antarctic krill
protection because of scientific uncertainty surrounding krill and dependent species. This would
permit other more commercially valuable species to be exploited at maximum sustainable yield

in accordance with the objectives of the Fish Stocks Agreement.

Optimum utilisation is also merely a desirable objective of the Fish Stocks Agreement, rather
than a mandatory one.” Accordingly, a krill fishing moratorium is not necessarily inconsistent
with the Fish Stocks Agreement. As discussed, protecting krill would allow other species to be
maintained at levels capable of producing maximum sustainable yield and would allow such
species to be optimally utilised. Furthermore, the Agreement also requires production at
maximum sustainable yield to be “qualified by relevant environmental and economic factors”.*®
Exploitétion of krill at maximum sustainable yield would have an extremely detrimental effect

on krill dependent species. If the interdependence of stocks qualifies the requirement to exploit
species at this level then, this thesis submits that krill do not have to be harvested at maximum
sustainable yield. Qualification by relevant environmental factors could also include factors such
as sea ice cover which affect krill recruitment levels. Such factors will necessitate a lower level
of krill exploitation.’® Alternatively, qualification by relevant “economic” factors means that the
effect of lower harvesting levels on krill fishers and krill product markets, such as aquaculture,
must be taken into account and this is, arguably, a justification for higher levels of exploitation.
However, conservation should come before exploitation and this thesis submits that the
precautionary approach justifies a krill fishing moratorium despite any negative economic
impacts on krill product market. The potential economic benefits from increased sustainability
of krill dependent species is also a justification for igndring any harm that would be caused to

krill fishers and krill product markets.

582 Article 5 merely requires states to “promote” optimum utilisation, rather than making optimum

utilisation obligatory.

583 Article 5(b) requires production at maximum sustainable yield to be “qualified by relevant
environmental and economic factors” including interdependence of stocks and generally recommended
international minimum standards (including regional standards).

58 Furthermore, a regional international minimum standard could possibly be CCAMLR’s precautionary
catch limits for krill. Article 5(b) may therefore require krili exploitation at maximum sustainable yield to
be qualified by CCAMLR’s catch limits. Although such limits do not offer complete protection for krill,
they may help to conserve krill.
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Further support for krill conservation can be found in other general principles of the Fish Stocks
Agreement.*® The Agreement does, however, only require dependent species to be maintained
or restored above levels that could seriously threaten their reproduction. The dependence of
many other species upon krill means that their optimal exploitation will have a detrimental effect
on these species. A lower level of exploitation (and the introduction of conservation measures to
facilitate such a lower level) would allow dependent species to be maintained above levels which
can seriously threaten their reproduction.”® The need to maintain populations at levels that only
“seriously” threaten reproduction also implies that a much greater level of krill exploitation is
permitted, however, as discussed, the uncertainty surrounding krill populations and species
interactions means that even a low level of exploitation could “seriously” threaten the
reproductive capacity of dependent species. Accordingly, under the precautionary approach, krill
must receive the protection of a total harvesting ban because of their pivotal role in the Antarctic

ecosystem.

Furthermore, the Fish Stocks Agreement actually requires application of the precautionary
approach. Article 5(c) requires application of the precautionary approach in accordance with
-article 6. Article 6(1) says that states “shall apply the precautionary approach widely [emphasis
added] to conservation, management, and exploitation of straddling fish stocks and highly
migratory fish stocks in order to protect the living marine resources and preserve the marine
environment.” It is submitted that applying the approach “widely” would require, not only the
application of the approach in a wide range of circumstances, but in this respect, an application
of a strong form of the precautionary approach. As discussed in Chapter 2, a strong form of the
precautionary approach would imply that, even With a lack of data on krill populations and

species interactions, measures should be introduced to protect krill and dependent species.

In particular, Article 6(2) also requires that states “be more cautious when information is
uncertain, unreliable or inadequate. The absence of adequate scientific information shall not be

used as a reason for postponing or failing to take conservation and management measures.”

585 Article 5(d) requires states to “assess” the impacts of fishing on species belonging to the same
ecosystem as the target stock or associated with or dependent upon the target stocks. Although simply
“assessing” impacts is unlikely to provide support for krill conservation, Article 5(e) also requires states to
“adopt, where necessary, conservation and management measures for species belonging to the same
ecosystem or associated with or dependent upon the target stocks, with a view to maintaining or restoring
populations of such species above levels at which their reproduction may become seriously threatened”.
%% However, such measures only need to be implemented “where necessary”, suggesting either state
discretion or that reproduction must already be seriously threatened before measures can be introduced.

122



Arguably, due to the extreme uncertainty concerning krill population, its interaction with
dependent species and the Antarctic ecosystem as a whole and the effect of krill harvesting of
dependent species, states are required to be even “more cautious”, It is submitted that this
extreme level of uncertainty should require a degree of caution evinced by no-take zones or

complete harvesting bans.

In this respect, in implementing the precautionary apprdach, Article 6(3) also requires states to
implement “improved techniques for dealing with risk and uncertainty” and “take into account,
inter alia, uncertainties relating to size and productivity of the stocks....and the impact of fishing
activities on non-target and associated or dependent species”. This gives further weight to the
argument that the high level of uncertainty concerning krill stock should require a higher level of

caution concermning its exploitation.

Furthermore, Article 6(6) requires, in respect of new or exploratory fisheries, that states adopt
“cautious conservation and management measures, including, inter alia, catch limits and effort
limits. Such measures shall remain in force until there are sufficient data to allow assessment of
the impact of the fisheries on the long-term sustainability of the stocks, whereupon conservation
and management measures based on that assessment shall be implemented. The latter measures
shall, if appropriate, allow for the gradual development of the fisheries.” Ostensibly, if these
requirements could be applied to krill, the “cautious conservation and management measures”
required until sufficient data is obtained would require either low precautionary catch limits or
no-take zones, particularly in light of the extreme uncertainty surrounding krill population levels.
Although, it is questionable whether krill fishery would constitute a “new” fishery given that it
has been in place for decades, it may still constitute an “exploratory” fishery since it has never
reached extremely high levels and cost pressures have previously been a disincentive for large

numbers of fishers to enter this fishery.
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The fact that the Fish Stocks Agreement also applies to other fishing nations whose vessels fish
on the high seas’® means that these general principles could provide significant impetus to krill
conservation (particularly because of the problems of IUU fishing plaguing regional fisheries
organisations like CCAMLR on the high seas).”® The general principles of protecting marine

biodiversity and eliminating overfishing are also supported by the Fish Stocks Agreement.**

The Fish Stocks Agreement outlines strategies to ensure the compatibility of conservation and
management measures.” The provisions of the Agreement make it a requirement that
conservation and management measures are compatible.’®’ There is no scope to merely
cooperate and then not introduce consistent measures. Conservation measures must be

compatible. As discussed, this is important if such measures are to be effective. A number of

87 Article 1(3), The United Nations Agreement on Straddling Fish Stocks and Highly Migratory Species
1995

%88 Article 5 also contains a number of other general principles that may be relevant to krill. Article 5(f)
requires states to minimise catch of non-target species and impacts on associated or dependent species, in
particular endangered species. As previously discussed, it is unclear whether a problem exists with by-
catch of juvenile fish during krill harvesting. However, the precautionary approach (required by Article 6
of the Fish Stocks Agreement) would advocate measures being introduced even if there is a lack of
scientific data. This may require the adoption of some of the possible solutions that have previously been
discussed such as targeting only krill swarms of high density (where it is less likely that juvenile fish will
be swimming) or avoiding areas where juvenile fish are likely to be caught. ‘

%8 The Fish Stocks Agreement also gives some support to marine biodiversity. The preamble states that
parties are “‘conscious” of the need to preserve biodiversity and maintain the integrity of marine
ecosystems, The general principles of Article 5 also require states to protect biodiversity in the marine
environment and maintain the integrity of marine ecosystems. Protecting krill, as a vital species in the
ecosystem, may also help to maintain biodiversity within the Antarctic ecosystem. Finally, the general
prineiples of Article S(h) require states to take measures to prevent or eliminate overfishing (This provision
also mentions “excess fishing capacity”, a concept which will be discussed fully later in this thesis).
Although this principle (and the other principles that have been discussed above) is very general and does
not specify how overfishing and other problems are to be eliminated, the Agreement does go into much
greater detail in latter provisions. This greater level of detail considerably strengthens the conservation
and sustainable use objectives of the 1982 Convention.

%0 Article 7 of the Agreement outlines strategics to ensure the compatibility of conservation and
management measure, - Article 7(1)(b) says that, for highly migratory stocks, relevant coastal states and
other states whose nationals fish for such stocks in the region “shall” cooperate with a view to ensuring
conservation and promoting the objective of optimum utilisation of such stocks throughout the region
within and beyond natienal jurisdiction, The provision is potentially applicable to krill if they are a highly
migratory species. Cooperation is necessary to ensure that consistent conservation measures are
introduced. . If inconsistent strategies were used to manage krill and other stocks, then such measures
would be less likely to be effective. Cooperation is particularly important between states whose vessels
fish on Antarctic high seas and nations that may have claims to potential EEZs around Antarctica and
declared EEZs around sub-Antarctic islands such as South Georgia. Use of the word “shall” shows that
there is a clear requirement to cooperate in ensuring conservation, although there is no requirement to
actually reach agreement. The provision is similar to the requirements of Article 64 of the 1982
Convention, The provision does not actually require states to cooperate to ensure optimum utilisation,
there is merely a requirement to cooperate with a view to “promoting” such utilisation. Optimum
utilisation of krill is not an essential requirement of this provision, however, Article 7(1) does state that the
provision is “without prejudice” to the right of all states for their nationals to engage in high seas fishing.
Despite the requirement to cooperate to conserve species, they still have a right to exploit krill even though
complete krill protection may advance the conservation of other species.

9! The Agreement, in Article 7(2), reiterates this duty of cooperation between coastal and high seas fishing
states to achieve compatible conservation and management measures for highly migratory stocks.
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factors must be considered when formulating compatible measures. States are required to take
into account conservation and management measures adopfed by coastal states in areas of
national jurisdiction in respect of the same stocks and to ensure that measures introduced on the
high seas do not undermine the effectiveness of the coastal state measures.”” States are also
required to take into account previously agreed measures applied on the high seas by relevant
coastal states and high seas fishing states.>” Finally, states are required to take into account

measures established by regional fisheries management organisations. 594

All of these provisions give support to the precautionary catch limits that CCAMLR has already
introduced for krill. These fisheries management organisation measures have already been
applied by coastal states (in sub-Antarctic islands) and on the high seas. States are only required
to take such regional organisation measures into account when formulating compatible measures,
however, there is a requirement that compatible high seas measures not undermine the
effectiveness of coastal state measures. This means that any measures introduced on the high
seas cannot undermine CCAMLR’s measures that have been applied by coastal states such as
around krill fishing grounds of South Georgia. This provision gives a greater legal scope for
protecting krill on the high seas. High seas measures that allowed a much greater level of krill
exploitation than the CCAMLR measures (as introduced by coastal states of sub-Antarctic
islands) would undermine the effectiveness of those CCAMLR measures. Therefore, greater
krill protection would be facilitated by the requirement not to undermine CCAMLR measures as
they have been applied by coastal states. However, even if these provisions provide the
necessary legal justification for CCAMLR conservation measures to have a binding effect on
third parties on the high seas, greater protection in the form of a cdmplete harvesting ban must be
introduced. Furthermore, even with legal obligations that bind third parties, there must still be

effective enforcement mechanisms in place to adequately regulate krill.*

2 Article 7(2)(a), The United Nations Agreement on Straddling Fish Stocks and Highly Migratory Species
5lgggf\i'ticle 7(2)(b), The United Nations Agreement on Straddling Fish Stocks and Highly Migratory Species
51929A5rticle 7(2)(c), The United Nations Agreement on Straddling Fish Stocks and Highly Migratory Species
51 9%9Esnforcement mechanisms are discussed in a later Chapter of this thesis.
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When determining compatible measures, states are also required to take into account a number of
factors that relate to species interdependence including biological relationships and

%% Krill fishing, as discussed, is only possible on a year round basis in the waters

characteristics.
surrounding South Georgia. Furthermore, krill population size may be affected by the extent of
sea ice so that they are more prevalent near the boundary of sea ice and the open ocean.””’ Any
compatible measures that are introduced need to specifically consider the fact that krill fishing is
conducted in specific areas and these measures should be adjusted to take into account

distribution and other environmental factors. Compatible measures are also required to take into

account the dependence of fishing states on the stocks concerned.*®

A comprehensive krill fishing ban is, arguably, not sanctioned by this provision because of the
dependence of some fishing vessels on krill harvesting and the dependence of some fishing states
on krill products and markets. The currently low levels of krill fishing imply that this
dependence is only minimal, however, this still needs to be considered when formulating
measures. Theré is also a need to ensure that the measures do not result in a harmful impact on
living marine resources as a whole.” The vital role played by krill in the Antarctic ecosystem
means that a high level of krill exploitation would not be sanctioned by this provision because of

the detrimental effect on living marine resources as a whole.

The cooperation between states to introduce consistent conservation and management measures
will be to no avail if such measures are not introduced in a timely manner. Conservation
measures need to be implemented quickly and changed quickly, if the need arises, so that marine
species are not subjected to any more harm than is necessary. The Fish Stocks Agreement

requires states to formulate compatible measures within a reasonable period of time.* Even if

5% Article 7(2)(d) requires states to take into account biological unity and other biological characteristics
of the stocks and the relationships between the distribution of the stocks, the fisheries and the geographical
particularities of the region.concerned. This provision may require states to look at the unique
characteristics of both Antarctica and krill.

57 These factors have been discussed in detail in Chapter 1.

5% Article 7(1)(e), The United Nations Agreement on Straddling Fish Stocks and Highly Migratory Species
1995

59 Article 7(1)(e) and (f), The United Nations Agreement on Straddling Fish Stocks and Highly Migratory
Species 1995

90 To that end, Article 7(3) requires states to agree on compatible measures within a reasonable period of
time. Such a provision is necessary to avoid lengthy and drawn out negotiations that could allow potential
harm to occur to krill and other species, although what constitutes a “reasonable period of time” is not
defined which leaves the provision with some scope for manipulation,
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parties cannot reach agreement within the allotted time, the Agreement allows them to use its
dispute settlement procedures to effect a speedy resolution. 6ol

Furthermore, there is some scope for interim protection for fish stocks before agreement is
reached between states.*” Any provisional measures introduced by states are required to have
regard to the rights and obligations of all states.*” Additionally, they must not jeopardise or
hamper the reaching of a final agreement on compatible conservation and management measures
and must not prejudice the settlement of any dispute. °®* These requirements mean that states can
freely enter into provisional arrangements without fear that those measures will become
permanent. States would be unlikely to enter into provisional arrangements if those
arrangements were irreversible and overrode their rights. This is important because it gives krill
and other species interim protection while agreement is being reached on compatible
conservation measures, without compromising the rights of states who are negotiating over those

measures.

The provision on compatibility of measures also advocates a policy of openness between states.
Coastal states are required to regularly inform high seas fishing states of measures they have
adopted for highly migratory species within areas of national jurisdiction.®” These provisions
also help to ensure that states are complying with compatible conservation and management
measures that have been negotiated between states.*®® The provisions concerning cooperation

between states are necessary to ensure that parties reach agreement quickly over conservation

8 Article 7(4), The United Nations Agreement on Straddling Fish Stocks and Highly Migratory Species
1995

692 Article 7(5) also requires states, pending agreement, “to make every effort to enter into provisional
arrangements of a practical nature”, This section gives krill and other species some interim protection
whilst agreement is being reached. This requirement may prevent species being detrimentally harmed by a
lack of compatible measures. “Arrangements of a practical nature” are not defined, leaving states with
some discretion but, arguably, a “practical nature” could be interpreted as concrete, practical measures that
are going to give practical effect to the conservation and sustainable use objectives of the Fish Stocks
Agreement. The provision only requires states to “make every effort” to implement such provisional
arrangements potentially weakening its effect but, if they cannot agree on these arrangements, then
provisional measures can be granted by a court or tribunal under the Agreement’s dispute settlement
procedures. This provision prevents states that are unable to agree being locked in a stalemate, which
would only cause further harm to stocks that were to be the subject of the compatible measures.

593 Article 7(6), The United Nations Agreement on Straddling Fish Stocks and Highly Migratory Species
1995 ‘ (

4 Ibid

595 Article 7(7), The United Nations Agreement on Straddling Fish Stocks and Highly Migratory Species
1995 :

506 High seas fishing states, on the other hand, are required to regularly inform other “interested” states of
measures they have adopted to regulate the activities of flag vessels fishing for highly migratory species on
the high seas (Article 7(8), The United Nations Agreement on Straddling Fish Stocks and Highly
Migratory Species 1995). Both of these provisions can ensure greater compatibility of conservation and
management measures because, if states are consistently informed of the measures other nations have
introduced, then they can make adjustments to their own measures to ensure compatibility.
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measures so that harm is not done to krill and other species while negotiations are taking place.®’
Cooperation is necessary concerning krill and other Southern Ocean species because of the

problem with non-parties to CCAMLR not observing its conservation measures.

The Fish Stocks Agreement also focuses on the use of regional fisheries organisations to
conserve and manage highly migratory species.®® If krill came within the scope of the
Agreement then CCAMLR conservation measures may apply to all parties to the Agreement
provided that CCAMLR is “competent” to establish relevant conservation measures. As an
established fisheries regime in Antarctica it would appear to be competent, however, as a
subsidiary regime of the Antarctic Treaty system it may, arguably, not be competent because of
non-recognition of some states of that Treaty system. The inclusion of CCAMLR as part of the
Fish Stocks Agreement would permit it to be enforced against a much wider range of countries

that are parties to the Fish Stocks Agreement.

The Fish Stocks Agreement only allows access to fishery resources to those states that are
members of the relevant regional fisheries organisation or those states that have agreed to apply
its conservation and management measures.””” This is an extremely significant provision

because it denies states access to highly migratory stocks (which could potentially include krill)

%7 The duty of cooperation between states is outlined in much greater detail in Article 8. Article §(1)
requires parties to ‘“‘pursue cooperation” in managing straddling and highly migratory stocks either directly
or through “appropriate” regional fisheries management organisations, taking into account the specific
characteristics of the region to ensure effective conservation and management. Cooperation concerning
krill (if they are highly migratory species) could be carried out through CCAMLR which, as the main
organisation managing Antarctic marine species, is arguably an “appropriate” organisation. The
Agreement also requires states to enter into consultations in “good faith and without delay”, especially
where evidence exists of a threat of exploitation or a new fishery is being developed (Article 8(2) As
discussed, krill are a relatively new fishery and scope exists for a significant expansion of the current
fishery, Parties would, therefore, be required to negotiate in good faith and without delay if krill are a
highly migratory species (Article 8(2). Any interested state can initiate consultations with-a view to
establishing appropriate arrangements to ensure conservation and management of the stocks (Article 8(2).
While consultations are taking place, Article 8(2) also gives protection to states and highly migratory
stocks by requiring them to observe the provisions of the Agreement and to act in good faith with regard to
the rights of other states.

5% Article 8 of the Fish Stocks Agreement also focuses heavily on the use of regional fisheries
organisations to conserve and manage highly migratory species. Article 8(3) requires high seas fishing
states and relevant coastal states (in order to give effect to their duty to cooperate) to become members of
or participants in, or to apply the conservation measures of, regional fishing organisations where such
organisations have the competence to establish conservation and management measures for straddling and
highly migratory stocks. ,

599 Section 8 also permits states with a “real interest” in the relevant fisheries to become members of, or
participants in, the organisation. There is also a requirement that the organisation not preclude these states
from becoming members or participants and that the organisation not discriminate against any of these
states (Article 8(3). CCAMLR must therefore allow all states with a “real interest” in krill fisheries
(arguably states must have some involvement in that industry) to become members or participants and
must not discriminate in any way against those states. Furthermore, Article 8(4) requires that only states
that are members or participants in these regional fisheries organisations, or which agree to apply their
conservation and management measures, shall have access to the fishery resources to which the measures

apply.
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unless they are members of, or apply the conservation measures of, regional organisations such
as CCAMLR. This is a major limitation on the traditional high seas fishing rights of states.
States would not be pennitted by the Fish Stocks Agreement to harvest krill unless they applied
CCAMLR precautionary catch limits. However, there will still be difficulties in enforcing such a

measure.

The duty to cooperate through regional fisheries management organisations is also accompanied
by a number of obligations placed on states. States are required to agree on and comply with
~conservation and management measures to ensure the long-term sustainability of highly
migratory stocks. *'° This provision is necessary to ensure that states do actually comply with
conservation measures of organisations like CCAMLR. However, the provision says that states
are required to comply with such measures “to ensure the long-term sustainability of highly
migratory stocks”. It could be argued that, if a CCAMLR measure concerning krill was not
likely to ensure long-term sustainability, then states may not be required to comply with it.
States are also obliged to agree “as appropriate” on participatory rights such as allocations of
allowable catch or levels of fishing effort. "' CCAMLR does not contain provisions that permit
an allocation of allowable catch or levels of fishing effort.®’* Therefore, states with larger fishing
fleets can catch the greatest proportion of CCAMLR’s precautionary catch limits. This section
of the Fish Stocks Agreement arguably requires CCAMLR (if it is to act as a competent regional
fisheries organisation within the scope of the Agreement) to rethink its approach to national catch
allocations and allowable levels of fishing effort.””® States are only obliged to agree “as
appropriate” on such rights and, because these rights are not contemplated in CCAMLR, it is not

“appropriate” for states to agree on them under the CCAMLR system.®'* The current CCAMLR

810 Article 10(a), The United Nations Agreement on Straddling Fish Stocks and Highly Migratory Species
1995

S Article 10(b), The United Nations Agreement on Straddling Fish Stocks and Highly Migratory Species
1995 ‘

612 Catch allocation and excess fishing capacity will be discussed in greater detail later in this thesis.

513 The Fish Stocks Agreement also contains other requirements that are designed to ensure that regional
fisheries organisations are able to manage highly migratory species in an efficient manner. Article 10(i)
empbhasises the rights of new members of organisations like CCAMLR by requiring states to agree on
means by which their fishing interests can be accommodated. This may require CCAMLR to make some
adjustments to its precautionary catch limits or even require it to introduce national catch allocation so that
the interests 0f new members are accommodated. However, such accommodations would, arguably, only
be necessary if they did not threaten the long-term sustainability of a straddling or highly migratory stock
(if they did pose such a threat, then this would be inconsistent with the main objective of the Fish Stocks
Agreement).

814 There is also a need for states to agree on decision-making procedures that will facilitate the adoption of
conservation and management measures “in a timely and effective manner”, The problem with
CCAMLR’s decision making procedures, as discussed, is that they require consensus. Such a requirement
can potentially result in a lengthy process of decision making. CCAMLR may have to look at mechanisms
to speed up its decision making process if it is to act as a competent regional organisation under the Fish
Stocks Agreement so that it can comply with the need to adopt measures in a timely and effective manner.
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system should strengthened to provide more effective protection to krill and its dependent

species.

Even if non-parties to CCAMLR become members or participants, or agree to apply its
measures, there is still 2 need for those states to actually implement their obligations.”® If states
force their own government departments and fisheries bodies to cooperate with organisations
such as CCAMLR, there is a greater likelihood that those bodies will work towards
implementing CCAMLR’s measures. The Fish Stocks Agreement also requires states to give
“due publicity” to the measures of organisations such as CCAMLR. Greater publicity means that
fishing vessels will have a greater awareness of their obligations and makes it more likely that
those measures will be observed.®'® Vessels must be made aware of a comprehensive ban so

there is a greater likelihood of observance.

The Fish Stocks Agreement requires the existing level of fishing effort in respect of a particular
stock to be considered when determining the nature and extent of participatory rights for new
members of a regional fisheries management organisation.'” Presumably, if current fishing
levels are low and the stock is not endangered, then new members would have greater
participatory rights. Currently krill harvesting is at low levels (in comparison to the actual level
of CCAMLR’s precautionary catch limits) and this will allow greater participatory rights for any
new krill harvesting nations that join CCAMLR. CCAMLR does not currently allocate fishing

rights to particular states.

States must also take into account the interests, fishing patterns, and practices of current and new
members. ®® Currently, krill harvesting occurs in many localised areas, such as around South
Georgia.®"® New members of CCAMLR would therefore (if CCAMLR introduced participatory
rights) be unlikely to gain many participatory rights in such areas because of the current

concentration of krill fishing in those localised zones. Another factor to be considered is the

515 Article 10(1) requires states to “ensure the full cooperation of their relevant national agencies and
industries in implementing the recommendations and decisions of the organisation”.

516 Article 10 also contains a requirement to “adopt and apply any generally recommended international
minimum standards for the responsible conduct of fishing operations” (Article 10(c). Arguably, the FAO
Code of Conduct for Responsible Fisheries, although voluntary, is a generally recommended standard that
comes within the ambit of this provision. Requiring parties to the Fish Stocks Agreement to adopt and
apply the Code would give krill much greater protection from the Code’s detailed consideration of the
actions needed to ensure responsible fisheries.

517 Article 11(a), The United Nations Agreement on Straddling Fish Stocks and Highly Migratory Species
1995 : ‘

518 Article 11(b), The United Nations Agreement on Straddling Fish Stocks and Highly Migratory Species
1995 :

819 1 ocalised krill fishing and the areas where krill harvesting is greatest have been discussed in Chapter 1.
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. . C s . 620
contribution of new and existing members to conservation and management of the stocks.

Each existing member state would need to be examined to determine how effectively they had
implemented the conservation and management measures of CCAMLR and such decisions

would need to be made in a transparent manner.**!

The UN Fish Stocks Agreement’s focus on regional organisations will also enhance the
effectiveness of such organisations in conserving species such as krill. CCAMLR can only
enforce its measures against Member states on the high seas and this has left non-parties free to
act inconsistently with CCAMLR conservation measures. CCAMLR would be a much more
effective management regime Vif it had power to enforce conservation measures against non-
member states. Management measures must bind all states if they are to be effective and this is
particularly important for any comprehensive krill fishing ban that is introduced. If states ignore
CCAMLR measureé then species like krill receive less protection because the management
regime is less effective. Requiring parties to the Fish Stocks Agreement to deter non-party
vessels from activities that undermine the Agreement’s effective implementation is a major step

towards achieving non-party compliance and reducing the problem of TUU fishing.** One way

520 Article 11(c), The United Nations Agreement on Straddling Fish Stocks and Highly Migratory Species
1995
82! The Fish Stocks Agreement has several measures designed to ensure that regional fisheries
organisations conduct their activities in a transparent manner.
Article 12(1) requires states to provide for transparency in the decision-making process and other activities
of such regional organisations. One area of CCAMLR’s decision making that may lack transparency is the
right of any Member to call for a vote by secret ballot (Rule 5, Rules of Procedure of the Commission,
adopted at CCAMLR conference I in paragraph 13). Keeping the votes secret may prevent states being
held accountable to the world. community and political pressure for their position on a particular issue.
Article 12(2) also requires representatives from intergovernmental organisations and non-governmental
organisations concerned with highly migratory stocks to be given the opportunity to take part in the
meetings of regional organisations as observers or otherwise as appropriate, subject to the procedures of
~the organisation. CCAMLR currently conforms to this requirement by allowing the Commission to invite
these organisations to attend as observers, as appropriate, so long as no Member objects (Rule 30(e), Rules
of Procedure of the Commission, adopted at the first Meeting of CCAMLR in paragraph 13). Observers
can attend both public and private sessions of the Commission, (Rule 32(a), Rules of Procedure of the
Commission, adopted at the first Meeting of CCAMLR in paragraph 13) which increases the transparency
of the organisation. These NGOs are also to be permitted timely access to the regional organisation’s
records and reports, subject to procedural rules on access (Article 12(2). CCAMLR itself does not mention
access to records or reports, CCAMLR'’s procedural rules do allow the transmission of reports of
CCAMLR meetings to organisations that have been present as observers (Rule 37, Rules of Procedure of
the Commission, adopted at the first Meeting of CCAMLR in paragraph 13). CCAMLR’s procedural rules
also allow all Members free access to data (Data could potentially come with the term “record”.), but its
rules of access do not mention non-governmental organisations (Rule (a), Rules for Access and Use of
CCAMLR Data, adopted at the eleventh Meeting of CCAMLR in paragraph 4.35). A change may have to
be made if CCAMLR is to comply with this requirement. '
622 The Fish Stocks Agreement also contains a number of provisions that relate to its legal status. Article
33(1) requires parties to the Agreement to “‘encourage” non-parties to become parties and adopt legislation
consistent with its provisions. Merely “encouraging” non-parties to join is unlikely to have much effect,
however, this provision also contains much stronger procedures aimed at gaining the compliance of non-
parties. State parties are required to take measures consistent with the Fish Stocks Agreement and
international law to deter the activities of non-party flag vessels that undermine the effective v
implementation of the Agreement The enforcement of the Fish Stocks Agreement against non-parties and
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in which the effectiveness of CCAMLR could be improved is if pressure was placed on more
non-parties to accede to the Convention. As previously discussed, several recent UN General
Assembly resolutions have placed political pressure on states to accede to and implement the UN
Law of the Sea Convention. Although CCAMLR is not a UN agreement, the General Assembly

could still place pressure on states to join by passing similar resolutions in respect of CCAMLR.

As discussed above, it is not certain that the Agreement actually applies to krill. This would
prevent krill from receiving the much greater protection offered by the Agreement in relation to
high seas fishing than the Law of the Sea Convention provides.®”® Greater clarity could be
sought by the CCAMLR Commission itself from the UN on the applicability of the Fish Stocks
Agreemént to krill.

High Seas Fishing and the Law of the Sea Convention

If claims over the adjacent sea are not recognised, then Antarctica’s continental shelf and its seas

624 Actual practice can also support an

could be perceived as beyond any national jurisdiction.
" argument that all oceanic areas surrounding Antarctica are high seas.*® Even if coastal States do

exist, a large proportion of the Southern Ocean would still be high seas. Non-parties to

issues of consenting to treaties shall be dlscusseg in greater detail in both Chapters 3 and 4, General
compliance and enforcement procedures and flag states duties under the Agreement will be discussed in
Chapter 4 in relation to IUU fishing). This provision is extremely significant because it attempts to
ameliorate one of the major problems that regimes like CCAMLR have had in enforcing their measures.
623 The Fish Stocks Agreement, as discussed, contains many detailed provisions that improve on the
generality of the Law of the Sea-Convention. Article 10, for example, contains general requirements to
compile statistical data and conduct scientific research on stocks. Annex 1 then expands on these
requirements for data collection and sharing by, for example, outlining the types of fisheries and vessel
data required (Annex 1, Articles 3 and 4), The added specificity in the Fish Stocks Agreement increases
the effectiveness and reduces the flexibility in interpreting the general provisions of the Law of the Sea
Conventionin relation to straddling fish stocks and highly migratory species. These more detailed
provisions may, in the future, contribute to a greater protection of such species on the high seas. Specific
high seas obligations place a much greater restraint on the high seas fishing freedom than the general
provisions in the Law of the Sea Convention, Ifkrill are included in the agreement, it may strengthen any
protection they receive under CCAMLR and the Law of the Sea Convention. If krill do not come within
the definition of “highly migratory species” then amendment of the Agreement may be possible. The
Agreement contains an amendment procedure under Article 45 which allows amendments by proposing
amendments and requesting a conference to the UN Secretary General (Article 45(1). If at least half the
parties agree, a conference can be held to consider the proposed amendments. The amendment conference
should “make every effort” to reach agreement by consensus and no voting on the amendments should take
place until the efforts to reach a consensus have been exhausted (Article 45(2). Such an amendment
mechanism could provide the means to include krill under “highly migratory” species so that they receive
protection on the high seas from the Fish Stocks Agreement. :

624 1985. Antarctic Resource Jurisdiction and the Law of the Sea: A Question of Compromise. Brooklyn
Journal of International Law, Vol XI(1): 45-78 at 69

525 Vicuna, F.O. Supra, fn 515, 244
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CCAMLR can still fish on the high seas and this would mean that they could freely exploit
krill.** However, if they are party to the 1982 Convention they are bound by its provisions.

The Law of the Sea Convention does provide for high seas fishing freedom, but it contains
conservation provisions that constrain this freedom. Although Article 87 of the 1982 Convention
does provide for freedom of fishing on the high seas, it makes that freedom subject to several
constraints. States have a duty under Article 117 to take or éooperate with other states in taking
conservation measures concerning their nationals on the high seas. States must also, under
Article 118, cooperate in the conservation and management of marine living resources on the
high seas. The introduction of any conservation must involve a consideration of the
interdependence of stocks (Article 119). These provisions place an obligation on parties to the
Law of the Sea Convention to introduce measures to conserve the Antarctic krill. Furthermore,
the requirement in the Convention to consider the interdependence of stocks means that such

states should consider a total fishing ban because of krill’s vital role in the ecosystem.

This thesis submits that protecting krill on the high seas in Antarctica is necessary for fishing
nations to fulfil their obligation of conserving other fish stocks. The obligation in these
provisions is merely to “cooperate” with states on high seas fishing rather than reaching
agreement, giving the sections limited force. The duties are also extremely general. However,
there are no detailed provisions outlining how conservation on the high seas is to be achieved and
there is little in the way of detailed laws governing fishing on the high seas.*”’ Other krill
dependent stocks that are currently exploited on the Antarctic high seas would be more easily
conserved if krill were given the protection of a comprehensive harvesting ban by fishing nations
who were also parties to the Law of the Sea Convention. The General Assembly’s recent
resolution provides an opportunity for states to push towards strengthening current legal
agreements such as the Convention so that krill and other species receive better protection. A
later Chapter of this thesis will also consider improved enforcement techniques that could aid in

protecting Antarctic species from IUU fishing. During a recent 2005 UN Consultative

626 This is, of course, assuming that krill are not highly migratory species that receive high seas protection
under the Fish Stocks Agreement.
627 Anton, D.K. Supra, fn 330, 363
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Process,”* delegations from some states expressed support for a network of high seas protected
areas as proposed by the Johannesburg Plan of Implementation which was drafted at the World
Summit for Sustainable Development in 2002.%’ Other delegations responded by highlighting
that marine protection zones could restrict high seas freedoms and so their introduction should be
subject to state consent.®®” This once again illustrates the difficulties with controlling the fishing

activities of some states in high seas areas such as in the Southern Ocean.

The UN Fish Stocks Agreement contains further provisions concerning the high seas fishing

freedom recognised by the Law of the Sea Convention. In particular, Article 7 places a duty on

states to cooperate with a view to conservation and optimum utilisation of highly migratory

species on the high seas. Furthermore, coastal states and states fishing on the high seas have a

duty to cooperate to ensure compatibility of conservation measures on the high seas. If

agreement cannot be reached then the dispute settlement procedures of the Fish Stocks

Agreement apply in order that agreement can be reached. Provisional measures are also required

in the respect of the high seas before agreement is met. However, these duties are detracted from

somewhat, because the opening paragraph of Article 7 makes the duties “without prejudice” to

the right for all states for their nationals to engage in fishing on the high seas.

The duties to cooperate are expanded upon in Article 8 of the UN Fish Stocks Agreement. In

particular, a duty to cooperate in respect of areas where specific regional management regimes

. exist to ensure conservation and effective management of straddling stocks and highly and

migratory species in respect of such areas, including on the high seas, Furthermore, the Article

goes on to require states to enter into consultations, particularly_ where there is evidence of highly

migratory or straddling stocks being under threat of potential overexploitation or where a new

fishery is being developed for such stocks. If krill could come within highly migratory stocks.

then as discussed above, it is still questionable whether krill fishery is a “new” fishery,

particularly because it has existed for several decades. Accordingly, these dutics may not be

applicable in respect of krill.

CCAMLR

628 Report on the work of the United Nations Open-ended Informal Consultative Process on Oceans and the
Law of the Sea at its sixth meeting, A/60/99, 2005

629 The World Summit is discussed in greater detail in Chapter 4 of this thesis.

63 paragraph 44, Report on the work of the United Nations Open-ended Informal Consultative Process on
Oceans and the Law of the Sea at its sixth meeting, A/60/99, 2005
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The Law of the Sea Convention and possible EEZs in Antarctica resulting from it will create
problems for parties to CCAMLR. Article IV of CCAMLR upholds the approach in Article IV
of.the Antarctic Treaty. However, there was some recognition of state sovereignty in Antarctica
in CCAMLR, The Chairman’s statement, which was included in the final act to formulate
CCAMLR, was intended to show how CCAMLR applied to the Kerguelen and Crozet Islands
and other islands whose sovereignty was recognised by all contracting parties. ! France can
apply stricter conservation measures than those advocated by CCAMIR in these waters. France -
can also accept or reject any system of observation and inspection chosen by the Convention.®*?
A distinction between the Convention’s application north and south of 60 degrees could have
been made to accommodate the recognition of island sovereignty. 533 However, these states did
not want such a regime because it may have implied that limited sovereignty existed south of 60

534 The express recognition of sovereignty over such islands and the ability to apply

degrees.
stricter conservation measures means that an EEZ around such islands may not be in conflict
with CCAMLR’s recognition of Article IV of the Antarctic Treaty. EEZs give complete
sovereignty over living resoﬁrces to the coastal state and CCAMLR’s recognition of sovereignty
for particular islands could permit an EEZ to exist around them without breaching CCAMLR.
Such EEZs are necessary because of the protection that they can p-rovide to krill existing within,
Coastal states can enforce conservation measures within EEZs, such as a krill fishing ban, thus

alleviating the problem of non-party compliance in these zones.

Difficulties arise as to whether EEZs can be declared in other areas to which CCAMLR applies.
CCAMLR does not provide a definitive answer as to whether a declaration of such zones is valid

635 Article IV of CCAMLR freezes claims to territorial sovereignty and

under the Treaty system.
“to any right or claim or basis of claim to exercise coastal state jurisdiction”. “Coastal state
jurisdiction” could either mean jurisdiction around the entire coast of mainland Antarctica orv it
could relate only to jurisdiction over islands of undisputed sovereignty. 836 The ambiguity of the
term makes it difficult to determine the effect of CCAMLR on territorial claims. *7 Article IV of
CCAMLR, unlike the Antarctic Treaty’s Article IV, also contains a specific reference to

638

maritime jurisdiction. * When Chile ratified the Convention, its ratification contained a

reservation that the Convention did not affect the rights of Contracting Parties with respect to

1 van Der Essen, A. Supra, tn 536, 240
832 Ibid

33 1bid

34 Ibid

835 Conforti, B. Supra, fn 515, 250

63 1pid, 251 '

37 Ibid

53 Vicuna, F.O. Supra, fn 515, 245
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maritime jurisdiction or to legal positions proclaimed concerning maritime jurisdiction.®’
However, other claimant states do not have such protection so the effect of CCAMLR on their

Antarctic sovereignty is unclear.

The EEZ provision embodied in the 1982 Convention can also be seen as similar to the ideas of
cooperative rational utilisation of living resources as embodied in CCAMLR. 40 The EEZ,
arguably, therefore already has application in Antarctica through the Convention’s management
regime. *' The Convention’s area is also larger than the area that would be encompassed in a
normal EEZ. ** However, unlike EEZs, CCAMLR can only be enforced against parties to the
Convention. An EEZ would offer greater protection to krill because it could be enforced agaihst
all vessels. Coastal states can therefore enforce a krill fishing ban within the confines of the

EEZ.

VL Biclogical Diversity

Biological diversity relates to the variability of species and their ecosystems.*® Biological
diversity is a concept of maintaining differentiation between species and the prevention the

destruction of different species. *** Biodiversity is necessary for nature to adapt to changes in the

645

environment. "~ When particular circumstances cause species to decline heavily in number,

biodiversity can help spécies to adapt to such changes.**® Biodiversity refers to three different
types of variability: genetic variability between separate populations of species; variability

between different types of species and the maintenance of different types of world ecosystems.**’

% Ibid, 246

49 Ibid

! Ibid

“2 Ibid

%43 Hubbard, A. 1997. The Convention on Biological Diversity’s Fifth Anniversary: A General Overview
of the Convention — Where Has it Been and Where is it Going? Tulane Environmental Law Journal, Vol
10: 415-446 at 416

4 Ibid, 417

6435 Tinker, C. Supra, fn 332,200

6% Bodansky, D.M. Supra, fn 331

47 Anton, D.K. Supra, fn 330, 345

136



In relation to krill, if there are localised populations of krill then krill harvesting in localised
areas can threaten the genetic biodiversity of the whole krill population. Localised krill fishing
can also threaten the genetic biodiversity of localised predator populations. A likely expansion
in krill fishing industry will threaten some krill dependent species. vSuch an outcome would
.threa‘ten species biodiversity within the Antarctic marine environment. Any threat to krill would
also threaten ecosystem variability. The Antarctic marine ecosystem is a unique ecosystem and,
because krill forms the base of that ecosystem, they are vital for its survival. Accordingly, due to
~ the scientific uncertainty concerning the impact of krill fishing on biological diversity, the

precautionary approach would justify a krill fishing moratorium being introduced.

The benefits of biological diversity are often seen in economic terms. Maintaining biodiversity
helps to keep valuable genetic information that could be used in the future in the pharmaceutical
or agriculture industries. **®¥ As discussed previously, the strong enzymes in krill can provide
pharmaceutical companies with a host of new products. For example, as previously discussed in
Chapter 1, the 2005 patent that was lodged for an osteoporosis treatment using krill by-products.
Such treatments would inevitably be an economic incentive to preserve potential genetic
biodiversity among krill. However, there is an intrinsic, as well as an economic, value of
biodiversity. Biological diversity in the ma;ine environment also has a large effect on world
climate; produces a significant proportion of the world’s oxygen; and provides a major food

source. *® As such, biodiversity is something worth conserving for its own sake.

Intergenerational equity is a principle suggesting that resources must be protected for the benefit
of future generations.*® This principle supports the preservation of biodiversity because future
generations will benefit from biodiversity. ' A comprehensive krill fishing ban is crucial
because of the security it can provide to the maintenance of biodiversity in the Antarctic. Any
economic costs from a cessation of krill industry should not be used as a justification for
avoiding the introduction of a ban, particularly because of the economic benefits a ban could
provide by helping to preserve krill dependent species whose exploitation can provide greater

economic returns.

Migration of species, or species found in common global areas of the high seas, makes
biodiversity of international concern. ©** The Convention on Biological Diversity was drafted in

the early 1990s to deal with biodiversity issues. The Convention’s objectives are outlined in

% Bodansky, D.M. Supra, fn 331, 626
9 Anton, D.K. Supra, fn 330, 348

650 Bodansky, D.M. Supra, fn 331, 627
55! Ibid, 628

552 Ibid, 624
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Article 1 as the conservation of biological diversity; the sustainable use of its components; and
the fair and equitable sharing of benefits arising from using genetic resources. Biological
diversity is defined in Article 2 of the Convention as “the variability among living organisms
from all sources including, inter alia, terrestrial, marine and other aquatic ecosystems and the
ecological complexes of which they are part; this includes diversity within species, between
species and of ecosystems”. The Antarctic marine environment comes within the scope of this
instrument. The Convention, if effective, can therefore provide krill with further protection
because of krill’s vital role in maintaining Antarctic biodiversity. The Convention would also
appear to provide a justification for a krill fishing moratorium because of the need to maintain
biological diversity. The precautionary approach would support measures to maintain biological
diversity of the Antarctic ecosystem even though there is scientific uncertainty as to the effect of

krill fishing on biological diversity.

The Convention on Biological Diversity attempts to conserve biodiversity by dealing with the
concept in a comprehensive manner. ** Individual countries are required to introduce legislation
and programs to maintain biodiversity because many of the world’s biological resources come
within the jurisdiction of such nations. ©** The Convention recognises sovereign rights over
resources to states so that they have an incentive to introduce legislation that supports the
Convention’s goals. *°

Article 4 of the Convention on Biological Diversity sets out its jurisdictional scope. In
particular, it applies in the case of “components of biological diversity” within areas of national
jurisdiction and, in the case of processes and activities (regardless of where their effects occur)
carried out under its jurisdiction or control, within the area of its national jurisdiction or beyond
the limits of national jurisdiction. The difference between these two concepts is not outlined in
the Convention which gives rise to possible ambiguities when interpreting the Convention
because processes and activities will affect components of biological diversity. *° The ”
Convention refers to “components of biological diversity”, however, this concept is not defined.
“Biological diversity” is however, defined as the variability among living organisms from all
sources including,"inter alia, terrestrial, marine and other aquatic ecosystems and the ecological
complexes of which they are part; this includes diversity within species, between species and of
ecosystems. Accordingly, as a vital key to the Antarctic ecosystem, krill would be a

“component” because of its necessity in maintaining the variability of the ecosystem. As such,

63 Hubbard, A. Supra, fn 677,419

654 Ibid, 423 :

35 Anton, D.K. Supra, fn 330, 356. Article 3 and Article 15(1) give states the sovereign right to exploit
their own resources and Article 4 also gives Contracting Parties jurisdiction over “components of
biological diversity” within limits of national jurisdiction.

656 Anton, D K. Supra, fn 330, 356
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krill would be covered by the Convention in areas of national jurisdiction. Furthermore, the
more detailed provision in Article 9 dealing with conservation outside areas of national
jurisdiction sets out requirements for states to adopt “measures” for ex-situ conservation of
components of biological diversity. Accordingly, it would appear the “processes and activities”
as referred to in respect of ex-situ conservation in Article 4, would include any activities such as
fishing which could affect the conservation of components of biological diversity. Accordingly,

krill harvesting should also be covered in respect of ex-situ conservation on the high seas.

This thesis submits that krill are protected by the Convention in potential or declared Exclusive
Economic Zones surrounding Antarctica and the sub-Antarctic islands. A krill harvesting ban
within these zones would be consist/ent with the Convention’s goal of conserving biodiversity,
An alternativ.e view would be that a krill fishing moratorium would be inconsistent with the
objective of sustainable use of such biodiversity. A krill harvesting ban would not allow the
sustainable use of the Antarctic krill species for fishing purposes. However, conserving krill
would still allow sustainable use of krill’s genetic biodiversity and any potential pharmaceutical
benefits from its enzymes (provided such enzymes could be synthetically produced or produced
using a minimal volume of krill). Furthermore, conserving krill would conserve the biodiversity
of the whole Antarctic marine ecosystem and allow the sustainable use of krill dependent fish
stocks. Accordingly, this thesis submits that a krill fishing moratorium would be consistent with
sustainable use of biodiversity because it helps to sustain species higher up in the tropic levels of

the food web and so allows sustainable use of this variety of other species.

Although a krill fishing ban, arguably, comes within the ambit of the Convention, this instrument
is not an appropriate means of conserving krill. The Convention appears to contain few legally
binding provisions to achieve its conservation and sustainable use objectives. ®®” Many
proponents of biodiversity were unhappy with the weak conservation duties outlined in the
Convention. ©*® The provisions of the Convention were seen as lacking the substance needed to
take firm steps to conserve biodiversity. ©*° The Convention also supplements previous treaties
rather than creating a comprehensive new agreement dealing with biodiversity. °® The
Convention does deal with more areas of biodiversity than antecédent treaties, however, it does
not detail any specific areas or species to be protected. ®' The use of such general provisions

make the Convention extremely weak. The Convention does not contain any detailed provisions

7 Anton, D.K. Supra, fn 330, 356 ,
68 Ward, W.R. 1995. Is a United Nations Convention the Most Appropriate Means to Pursue the Goal of
Biological Diversity?: Man or Beast: The Convention on Biological Diversity and the Emerging Law of
6S;glstainable Development. Vanderbilt Journal of Transnational Law, Vol 28: 823-833 at 82
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or obligations outlining how conservation of biodiversity is to be achieved. Without such
detailed provisions, states will simply apply a minimalist attitude to implementing the
Convention’s objectives within areas of national jurisdiction, including potential Southern Ocean
EEZs. The Convention is also extremely ambiguous and that will give rise to different
interpretations by states in their national legislation. ®® As discussed, the Convention does
however provide a legal justification for introducing a krill fishing moratorium in the Southern
Ocean. Although the Convention does lack detail and is ambiguous in some respects, this legal
justification is its real strength. The enforcement mechanisms under CCAMLR could be used to
enforce a krill ban, but the Convention could give a ban legal force against a wider range of

parties.-

Article 6 of the Convention requires Contracting parties to develop national strategies, plans or
programmes for the conservation and sustainable use of biological diversity.*® However, the
Convention contains no detailed provisions outlining the scope or requirements of such plans.
Many states that have signed and ratified the Convention have recognised their duties under it***,
although there are no enforcement mechanisms or sanctions that arise for breach of the

provisions. This shows a willingness by states to fully implement the Convention, despite its

lack of detailed provisions concerning national strategies.

The Convention also contains other provisions that, although general in nature, are legally
binding and provide some protection in areas of national jurisdiction. Article 7 requires parties
to identify components of biological diversity important for its conservation and sustainable use
.and monitor such components. The provision also requires states to identify processes and

activities which are likely to have a significant adverse impact on the conservation and

862 Pinker, C. Supra, fn 332, 192

663 The objectives of the Convention in Article 1 should provide weight to interpretation of other
provisions (Tinker, C. Supra, fn 332, 204). Strategies required by Article 6 should therefore do their
upmost to ensure conservation and sustainable use of biological diversity. A provision like Asticle 5 could
be criticised because it allows states to determine the adequacy of conservation strategies.

6% Tinker, C. Supra, fn 332, 203
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sustainable use of biodiversity and monitor such activities. Parties are, arguably, required to
monitor krill populations within any potential or declared EEZs because krill’s important role in
the marine ecosystem makes it vital for the conservation of biodiversity in Antarctica. Krill
fishing, as an activity which is likely to have a significant impact on conservation of biodiversity,
should also be monitored within these zones. Monitoring of such activities provides information

‘that is necessary to determine what effect krill fishing has on biodiversity.

There are also a number of provisions in the Convention concerning in-situ conservation. Article
2 defines in-situ conservation as “the conservation of ecosystems and natural habitats and the
maintenance and recovery of viable populations of species in their natural surroundings and, in
the case of domesticated or cultivated species, in the surroundings where they have developed
their distinctive properties”. The Convention provides for the establishment of protected areas to
conserve biodiversity.*® Arguably, potential Antarctic EEZs could be established as protected
areas. As previously discussed, Australia has established form of marine protected area near
Heard and Macdonald Islands. Parties to the Convention are also required to regulate and

manage biological resources that are important for the conservation of biodiversity.

Article 8(c) re’quires parties to regulate and manage biological resources that are important for
the conservation of biodiversity. Biological resources are defined in Article 2 as “genetic
resources, organisms or parts thereof, populations, or any other biotic component of ecosystems
with actual or potential use or value for humanity”. Krill have potential value, both -
pharmaceutically and in food and aquaculture, placing them within the ambit of this requirement
as a biological resource. Parties are therefore under an obligation to regulate krill, as a biological
resource important for conserving Antarctic biodiversify, within any potential or declared

Antarctic EEZs.

However, the Convention focuses on “biological resources” as economic resources rather than
resources with an intrinsic value. However, if krill were totally protected then they may not be
“biological resources” because they could not be processed for economic return, although they
may still have “actual” or “potential” value for humanity despite not actually being harvested.
Their “actual” value to 'humanity may also come from their importance to other harvested species
or they may have an “intrinsic” value to Antarctica’s ecosystem. This is so despite the fact that
the “sustainable use” objective of the Convention seems to suggest that the Convention has an
economic focus. The preamble to the Coiivention does recognise the “intrinsic value of

biological diversity” and “the importance of biological diversity for evolution and for

865 Article 8
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maintaining life sustaining systems of the biosphere”. However, within the actual provisions
themselves there is an extremely strong focus on ““sustainable use” and the economic benefits of
biodiversity, rather than any intrinsic worth of biodiversity. The Convention places minimal
importance on preserving species such as krill simply for their intrinsic value but they, arguably,

still have “potential” value even if that value is never exploited.

Despite this focus on the economic benefits of biodiversity, the protection of ecosystems is still a
central theme of the Biodiversity Convention. Article 8(d) requires parties to “promote” the
protection of ecosystems, natural habitats and the maintenance of viable populations of species in
natural surroundings. The protection of the marine Antarctic ecosystem necessarily depends on
krill as does the maintenance of many viable populations, such as some of the baleen whales.
Article 8(d) requires parties to “promote” the protection of ecosystems, natural habitats and the
maintenance of viable populations of species in natural surroundings. The Convention offers
some protection to threatened species by requiring parties to rehabilitate degraded ecosystems
and to “promote” the recovery of threatened species. Article 8(f) requires parties to rehabilitate
and restore degraded ecosystems and “promote” the recovery of threatened species. Article 8(k)
also requires parties to develop or maintain necessary legislation for the protection of threatened
species and populations. A complete fishing ban for the Antarctic krill would allow threatened
species such as the baleen whales to recover more quickly. However, the provision simply
requires parties to “promote” the recovery of threatened species. Parties can therefore argue that
allowing some level of krill fishing within EEZs does not conflict with “promoting” this

recovery, even if it is not achieved in the long term.

Article 8(1) also requires parties to “endeavour” to provide the conditions needed for
compatibility between present uses and the conservation of biological diversity and the
sustainable use of its components. A krill fishing industry is one of the present uses. Krill
fishing on a moderate scale may be possible without endangering biodiversity and as such,
compatibility between the two goals might be achieved. However, the article merely requires
parties to “endeavour” to achieve this goal. Ifit is not possible to have a krill fishing industry
and conserve biodiversity within EEZs, then parties could still permit krill fishing within the

EEZ without infringing this article. Given the UN General Assembly’s recent focus on
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strengthening international fish management agreements, politically it may be difficult for states

to adopt such a stance in the future.

The conservation provisions of the Biodiversity Convention do suffer from some common flaws.
Many of the sections are extremely general and provide no detail as to how their goals are to be
carried out. States can still implement them in good faith according to the spirit of the
Convention, but specificity would give much greater certainty and strength to the Convention’s
obligations. General provisions provide a level of uncertainty and flexibility in their
implementation that is not appropriate for conserving marine biodiversity in potential Antarctic

EEZs.

All of the subsections in Article 8, when referring to in-situ conservation, also adopt the
limitation “as far as possible and as appropriate”. This further dilutes the strength of Article §
and may give weak support to krill and the Antarctic biodiversity that depends on them. Similar
criticism can be made of Article 10 of the Convention. The provision requires measures to be
adopted relating to use of biological resources to avoid or minimise adverse impacts on
biodiversity. - Avoidance of adverse impacts on Antarctic biodiversity would necessarily involve
the adoption of comprehensive protection for krill by states within any potential Antarctic EEZs
that they may control. However, the provision is still very general and contains no specifics in
relation to these measures. The provision, similar to article 8, is watered down by the inclusion
of the phrase “as far as possible and as appropriate”. This reduces the strength of any legally
binding effect the provision may have and thus decreases the Convention’s potential protection
for krill within areas of national jurisdiction. As previously discussed, the Convention can be
useful in providing a broad legal justification for introducing a krill fishing moratorium. It would
be up to more specific documents, such as those arising from the FAQ’s International Plan of

Action for IUU fishing, to specify how such conservation goals are to be achieved.
Biological Diversity outside National Jurisdiction

The Convention for Biological Divérsity must also provide security in areas beyond national
jurisdiction to give krill adequate protection. If valid Exclusive Economic Zones do not exist

around Antarctica or the sub-Antarctic islands, then many areas of significant krill concentration
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would not be within any areas of national jurisdiction. Even with valid EEZs, some areas of the
Southern Ocean would not come within state jurisdiction. There is insufficient protection of

marine biological diversity at present outside national jurisdictio‘n.666

The Convention appears to contemplate the governance of biological diversity in areas outside
national jurisdiction. ‘“Biological divefsity” includes “marine and other aquatic ecosystems and
the ecological complexes of which they are part”.°” This definition seemingly incorporates all
marine ecosystems, including high seas areas. However, the rest of the Convention makes little
mention of the need to protect marine biodiversity in areas that do not come within the
jurisdiction of any state. **® There is merely a requirement to cooperate to achieve conservation
in such areas.®” The conservation and sustainable use of biological diversity in high seas areas
in Antarctica receives little protection from this provision. As the bedrock of the Antarctic
ecosystem, krill are essential for conserving Antarctic biodiversity and hence the sustainable use
of such biodiversity. The provision provides merely a token obligation to protect high seas
biodiversity in Antarctica and can give little aid to the conservation of krill. A comprehensive
krill ban will only prove effective if it is universally applicable to all states in all areas of the
marine Antarctic. Any international instruments such as the Biodiversity Convention must apply

to all parties on the high seas if they are to provide adequate protection.

The Convention also appears to place a different emphasis on areas within and beyond national
jurisdiction. Article 4(a) of the Convention gives Contracting parties jurisdiction over
“components of biological diversity” within limits of national jurisdiction. Contracting parties
have jurisdiction, under Article 4 over “processes and activities, regardless of where their effects
occur, carried out under its jurisdiction or control”, within the area of national jurisdiction or
beyond that area. The difference between these two concepts is not outlined in the Convention
which gives rise to possible ambiguities when interpreting the Convention because processes and

activities will affect components of biological diversity. ¢”°

665 Anton, D.K. Supra, fn 330, 343

57 Article 2, The Convention on Biological Diversity 1992

668 Anton, D.K. Supra, fn 330, 355 7

6% Article 5 requires each Contracting party “as far as possible and as appropriate” to “cooperate” with
other Contracting parties directly or through competent international organisations in respect of areas
beyond national jurisdiction for the conservation and sustainable use of biological diversity. The
requirement to simply “cooperate” limits the obligation on states in areas beyond national jurisdiction
(Anton, D.K. Supra, fn 330, 357). The Conference of the Parties to the Biodiversity Convention is trying
to-further define the “cooperation™ obligation (Anton, D.K. Supra, fn 330, 357). However, very little has
happened since on that front (Anton, D.K. Supra, fn 330, 358). The inclusion of the words “as far as
possible and as appropriate” further reduces the strength of this provision.

70 Anton, D.K. Supra, fn 330, 356
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Law of the Sea and Biodiversity

The Convention on Biological Diversity, arguably, has limited application on the high seas in
Antarctica because of the Law of the Sea Convention, The Biodiversity Convention would
appear to be subordinate to the Law of the Sea Convention in maritime areas. There is some
recognition of the concept of biodiversity in the Law of the Sea Convention.””! The Law of the
Sea Convention, however, contains the traditional freedom of the high seas. High seas freedoms
granted by the Law of the Sea Convention can prevent the conservation and sustainable use of
marine biological diversity, 572 States can assert high seas freedoms to ensure open access to high
seas marine resources. > The Fish Stocks Agreement does recognise a duty on high seas fishing
states to preserve marine biodiversity, but this is only in relation to straddling stocks and highly
migratory species.”’* The subordination of the Biodiversity Convention to the Law of the Sea
Convention gives such rights precedence over marine biodiversity, even where the high seas
freedom could be extremely detrimental to biodiversity. As previously discussed, there are

. conservation obligations placed on Law of the Sea Convention parties on the high seas.
However, the generality of such obligations limits their effectiveness in maintaining biodiversity

and does not place a huge restraint on high seas krill fishing in Antarctica.

There are protective provisions in the Biodiversity Convention that could conflict with the Law
of the Sea in other respects. Principle 21 of the Stockholm Declaration on the Fuman
Environment (June 16, 1972) recognises that States have a responsibility not to harm territory of

other states or areas beyond national jurisdiction. 575 This principle has been adopted in Article 3

7! Article 22(2) requires parties to implement the Convention in relation to the marine environment
consistently with the rights and obligations of states under the Law of the Sea. This provision effectively
subordinates the Biodiversity Convention to the Law of the Sea in maritime areas. The 1982 Law of the
Sea Convention contains little recognition of the concept or need for biodiversity in the marine
environment (Anton, D.K. Supra, fn 330, 354). The obligation in Article 192 of the Law of the Sea
Convention to “protect and preserve the marine environment” may point towards an obligation to conserve
marine biodiversity (Anton, D.K. Supra, fn 330, 357). Article 194(5) also defines the “environment” as
“rare and fragile ecosystems as well as the habitat of depleted, threatened or endangered species and other
forms of marine life” which may suggest an obligation to preserve marine biodiversity.

7 Anton, D.K. Supra, fn 330, 361

P Ipid

74 Article 5(g), The United Nations Agreement on Straddling Fish Stocks and Highly Migratory Species
1995

75 Tinker, C. Supra, fn 332, 195
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of the Biodiversity Convention, now making it binding law. The inclusion of this principle,
arguably, conflicts with the possible exercise of high seas fishing freedoms that could harm

marine biodiversity.5®

If high seas fishing (including krill fishing) had a detrimental effect on marine biodiversity, the
Biodiversity Convention’s objectives would not be upheld even though the Convention,

~ arguably, allows such fishing.?”’

As such, the Convention provides weak protection for the
Antarctic krill and other aspects of Antarctic biological diversity that depend on krill’s
conservation because of its vital role in the ecosystem. If Antarctic EEZs are not legal, then a
large proportion of Antarctic waters would be high seas. The Biodiversity Convehtion gives
limited protection to these waters because of the existence of Article 22 and high seas freedoms
under the Law of the Sea Convention. Although Antarctic krill are vital for the continued
biodiversity of marine Antarctica, the Biodiversity Convention provides only limited protection

to any krill located in high seas areas, As discussed, it may be up to other international

agreements, such as CCAMLR, to fulfil this role.

CCAMLR and Biodiversity

The Convention for Biological Diversity must also be looked at in light of CCAMLR. Although
CCAMLR does not specifically mention biological diversity, it is likely that the two Conventions
are consistent or at least not open to conflict. CCAMLR’s ecosystem approach to fisheries
management seeks to manage and conserve all aspects of the ecosystem, with a focus on the
interdependence of species. Arguably, such an approach is similar to the Biodiversity
Convention’s goal of conserving variability among species. An ecosystem approach that
monitors and attempts to conserve all levels of the ecosystem will also conserve biological
variability, The Biodiversity Convention is also aimed at the sustainable use of biological
diversity, which may take a similar economic focus to the idea of “rational use” embodied in

CCAMLR. The two Conventions therefore appear to exist without conflict.*’®

676 Anton, D.K. Supra, fn 330, 358

877 Article 22 may permit such fishing.

578 This does not take into account the possible subordination of the Convention on Biological Diversity to
the Law of the Seas Convention because of Article 22(2) of the Biodiversity Convention.
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The failings of the Convention for Biological Diversity in relation to marine biodiversity have
been recognised and there have been some moves towards correcting the problem.679 A
strengthening of the current regime and more detailed and legally binding provisions 580 may be
necessary to effectively conserve biodiversity both within national jurisdictions and on the high
seas. The Subsidiary Body of Scientific, Technical and Technological Action (SBSTTA) has
proposed an amendment to either the Law of the Sea Convention or the Convention for
Biological Diversity in order to conserve high seas biodiversity. ®*' One commentator has argued
that this may still result in conflict between the two regimes. **2 A new system could be
devised®® but this would take a great deal of time and would probably encounter a great deal of
political résistance, not to mention the problems of conflict or uniformity with existing
international instruments. This thesis submits that the most appropriate approach in respect of
Antarctic species would be to strengthen CCAMLR in line with the UN General Assembly’s
recent declaration of the need to strengthen such international fish management agreements.
Although CCAMLR is not a UN agreement, if the UN General Assembly passed a similar
resolution urging states to accede to CCAMLR, it would place political pressure on non-parties
and may result in more states becoming members. Greater membership of CCAMLR combined
with improvements in enforcement methods would help to make CCAMLR a more effective

management regime, especially in light of the need to combat IUU fishing.

% The Second meeting of the Conference of Parties to the Convention formulated a program in 1995 (the
Jakarta Mandate) examine marine and coastal biodiversity (UN website, http://www.un.org). Decision
11/10 encourages parties to establish national legislation so that they can introduce an integrated approach
to conserve and sustainably use biodiversity (Decision 11/10, paragraphs 2 and 3, Report of the Second
Meeting of the Conference of Parties to the Convention on Biological Diversity, November 1995). The
decision also requires the Executive Secretary to carry out certain investigations including options for a
pragmatic, ecosystem approach to marine biodiversity and the activities affecting conservation and
sustainable use of this biodiversity and the implications on the Biodiversity Convention on such activities
(Decision II/10, Annex 2(a) and paragraph 2(b) and (c), Report of the Second Meeting of the Conference
of Parties to the Convention on Biological Diversity, November 1995). These directives go some way
towards investigating improvements needed for protection of marine biodiversity. Although the Decision
does not solve the inadequacies of the Convention concerning marine biodiversity, it is at least a
beginning, '

580 Anton, D.K. Supra, fn 330, 343

! Ibid, 367

%2 Ibid, 368

 Ibid, 369
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Conclusion

A strong form of the precautionary approach justifies the introduction of a krill moratorium (or at
least localised protection zones) because of the scientific uncertainty concerning krill population
and the effect of krill fishing on dependent species. However, this chapter concludes that
international “hard” law instruments do not provide an adequate legal regime for the

conservation of the Antarctic krill, particularly if a fishing moratorium is introduced.

CCAMLR, the primary Southern Ocean fisheries management regime, is weakened because it
does not bind third parties and may not support a moratorium because of its “rational use”
objective. However, a later chapter of this thesis will examine improvements that are being .
made and that can be made to enforcement techniques so that CCAMLR becomes more effective
in combating TUU fishing., Furthermore, the UN General Assembly has recently advocated in a
2004 resolution a strengthening of international management instruments, which may lead states
to reconsider amending management instruments like CCAMLR or pressure non-members to

join.

The Madrid Protocol, as the first international instrument to attempt to provide relatively
comprehensive protection for the Antarctic environment and its ecosystems, has the potential to
give krill significant protection. The Madrid Protocol does not derogate from CCAMLR but
Parties to both treaties do, however, have an obligation to cooperate to ensure that the Protocol’s
objectives are achieved and to avoid inconsistency between the implementation of the Protocol
and other instruments. As such, greater efforts should be made to reconcile the Protocol’s
conservation objectives with the sustainable harvesting goals of CCAMLR. However, the
Madrid Protocol is currently subordinate to CCAMLR, making it subordinate to the rational
exploitation objectives of that instrument. This thesis submits that a krill fishing moratorium
could still be consistent with the CCAMLR objective of rational exploitation whilst protecting
Antarctic krill stocks. A krill fishing moratorium would allow greater recruitment and recovery
of species that are directly and indirectly dependent on krill. Accordingly, this would permit a
greater opportunity for such species to be rationally exploited in accordance with CCAMLR’s

objectives.

This chapter also concludes that the existence of Exclusive Economic Zones (“EEZs”) under the
Law of the Sea Convention would provide significant protection for krill because a large
proportion of krill population would fall within these zones. There is, however, some conflict
between a krill fishing ban within these EEZs and other provisions of the Law of the Sea

Convention, particularly those concerning optimum utilisation of stocks and third party access to
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stocks. If claimants can assert sovereignty over third party states within Antarctic EEZs, they
would be able to control fishing activities of the flag vessels of those nations. Control over
fishing vessels within these EEZs would reduce the problem of unregulated'ﬁshing and allow

claimant nations to fully implement a krill fishing ban within the zones claimed by them.

The Law of the Sea Convention also offers some general protection to straddling fish stocks and
highly migratory species, although krill are not specifically classed as such by the Convention.
The Fish Stocks Agreement contains much more detailed provisions concerning the conservation
and management of such stocks. One of the main advantages of the Agreement is that it
authorises fishing by only those states that are members of, or apply the conservation measures
of, regional organisations. Krill can benefit from the protection provided by such provisions
which can reduce the problem of non-parties flouting the conservation measures of organisations
like CCAMLR on the high seas (although it is unclear whether the Agreement actually applies to
krill). Prima facie, a krill fishing moratorium would not seem to be consistent with the Fish
Stocks Agreement because of its focus on optimum utilisation of stocks. However, this thesis
submits that a fishing ban could still be consistent with the Fish Stocks Agreement because it
would permit greater annual recruitment and recovery of species that are directly and indirectly
dependent on krill and so would facilitate a greater optimum utilisation of such dependent

species.

The existence of localised krill populations mean that localised krill harvesting can threaten
genetic biodiversity of krill and localised predator populatidns, the genetic resources of which
could have important future economic potential. The position of krill at the base of the Antarctic
marine food chain justifies a total harvesting ban because of krill’s important role in maintaining
species biodiversity. Although the Bidiversity Convention has sustainable use objectives, the
precautiovnary approach should justify a krill fishing moratorium because of the scientific
uncertainty surrounding krill. The Biodiversity Convention’s.conservation provisions, although
legally binding, offer little real.protection to krill because of their extremely general nature and
use of vague language that does not suggest the imposition of substantive obligations, However,
the Biodiversity Convention provides a legal justification for a krill fishing moratorium because
of the potential effects of krill fishing on biodiversity. Such a moratorium could be administered
in practice by CCAMLR parties, the Biodiversity Convention is simply a potential means of
giving greater scope to CCAMLR so that it applies to a wider range of parties and to place

political pressure on non-parties to comply with a moratorium.
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This Chapter has looked at the protection that can be offered to krill by various hard law
instruments and the possibility that these agreements may sanction complete krill protection.

The binding effect of these instruments suggests that they can provide strong protection for krill,
although the very fact that they are binding has led to the inclusion of geﬁeral and weak language
in them that reduces their effectiveness. However, the UN General Assembly’s recent goals of
strengthening international fisheries management regimes may provide the impetus to improve
the current regulatory regime and place political pressure on non-complying states. The next
chapter will focus on non-binding quasi-legal “soft” law instruments that may be able to facilitate
conservation of krill. Such instruments appear weak because they are merely voluhtary,
however, this fact allows them to cover a much wider range of topics in much greater detail.
More countries can also be encouraged to adopt them because of their voluntary nature, which

could lead to greater protection for krill and other marine species.
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CHAPTER 4: THE CONTEMPORARY SOFT LAW REGIME
Introduction

Krill and other Antarctic species need a strong legal and regulatory regime if they are to be

- conserved in the future. Binding formal treaties and conventions (i.e. “hard” law) could offer
strong protection to krill but only if they have sufficient legal strength and are fully implemented.
This chapter will focus on the plethora of non-binding quasi-legal instruments and resolutions
thét do not arise from a formal Treaty process (i.e. “soft” law) to determine whether they can
provide a similar means of effectively regulating krill and other fisheries in the Southern Ocean.
The first major “soft” law instrument focussing on the environment, the Stoékholm Declaration,
will be examined in Part I to determine whether a comprehensive krill harvesting ban would
conform to its environmental principles. The principles of the subsequent Rio Declaration will
also be analysed to see whether they can offer any meani‘ngful legal or regulatory protection to o
krill. In particular, the concept of sustainable development will be outlined to determine any
potential conflict with a complete or limited ban on krill harvesting. As discussed in previous
chapters of this thesis, a comprehensive ban on krill harvesting is justified under the
precautionary approach because of the vital role played by krill in the ecosystem and the
uncertainty surrounding krill population and interactions with other species. At the least, a
seasonal or regional ban should be introduced to protect areas most susceptible to
overexploitation which could have a damaging effect on localised predator and krill populations.
Likely increases in harvesting caused by increased demand for krill products, reduced harvesting

costs and overexploitation of larger fish species make it essential to have a strong legal and

management regime in place. An analysis of soft law instruments will help to determine whether
they can provide extra support for the objectives of hard law instruments and for a krill fishing

moratorium.

Parts II and III of this chapter will focus on the plan for sustainable development that arose out of
the UNCED Rio Conference, known as Agenda 21, and the subsequent Earth Summit +35.
Agenda 21 is aimed at creating a plan for the conservation and sustainable use of the world’s
environment. This plan will be analysed to determine whether it can offer effective regulatory

mechanisms for the Antarctic krill and whether it would sanction a complete krill harvesting ban.

Part IV of this chapter will look at the UN FAQO’s Code of Conduct which attempts to create a
comprehensive outline of the actions needed to ensure responsible and sustainable fishing. In
particular, this section will examine whether the Code can offer any real protection to krill and

whether its sustainable development objectives would accord with a comprehensive harvesting

151



ban. The Code’s principles also offer support for the conservation measures of regional
management organisations such as CCAMLR. Furthermore, the potential for the Code’s
principles to become part of customary international law will be analysed to determine whether
new customary rules would offer greater protection to krill. This Chapter submits that support
given to the Code of Conduct for Responsible Fishing in subsequent instruments such as the
Rome, Kyoto and Reykjavik Declarations can help new customary law to develop. The
development of new customary law creates a binding legal obligation on states which would
require states to abide by the principles of the Code of Conduct. Such a development would
strengthen the current legal regime and provide much greater legal protection for krill on the high
seas. If the principles of the Code became universally binding there would be a much stronger
legal obligation on states to conserve krill, although practical problems of enforcement would

still exist.

Sustainable development and conservation of the world’s oceans were vigorously discussed at
the World Summit on Sustainable Development in late 2002. Two formal instruments, the
Johannesburg Declaration and Plan of Implementation, arose from this conference. Part V of this
chapter will examine the role that these instruments can play in achieving sustainable
development in the future. In particular, their effectiveness and their support for conservation
measures of organisations such as CCAMLR will be discussed. The potential entry of the
conference’s principles into customary law will also be examined to determine whether that
would have any real impact on krill conservation or whether those principles would support a

comprehensive harvesting ban,

Part VI of this Chapter will focus on the‘ General Assembly resolutions in respect of the world’s
oceans that were introduced after the World Summit. These resolutions give support to the
World Summit’s principles, but they may not have any substantive binding effect. This section
will examine the binding nature of the resolutions to determine if their principles can help to
conserve the Antarctic krill through sustainable exploitation or to facilitate a comprehensive krill

harvesting ban.
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I The Stockholm Declaration and the rise of Environmental Protection

What is soft law?

sy 684

Non-binding international agreements are known as “soft law”.”"" In particular, these agreements

are often a stage along the process of forming strict, legally binding obligations in the form of

585 In all areas there is a scale of hardness or softness where prescriptions as

686

international treaties.

to behaviour are made.

Soft law agreements are often in the form of non-binding agreements such as codes of practice of
declarations.®®” Soft law instruments are extremely different in their scope. Some are very vague
and generalised whereas others are much more specific in their provisions.®®® Soft law is an
ambiguous term because a principle must usually be compulsory to be considered as “law”.**
Soft law has been argued to be something less than “law™ because of the apparent lack of an
intention to impose controls on behaviour. ° However, because they go through a rigorous

%! they do still form part of

negotiation process and do contain expected standards of behaviour,
the body of international law even though they do not constitute traditional, legally binding
international instruments (although one commentator has raised the poss1b111ty that soft law

agreements are not governed by international law at allég?)

Soft law often embodies aspirational objectives that set out expected norms of behaviour.
However, one critical characteristic is that these expected standards have been agreed to by a

number of states and this agreement has been recorded.®”

584 Teece, D.R. 1997. Global Overfishing and the Spanish-Canadian Turbot War: Can International Law
Protect the High Seas Environment? Colorado Journal of International Law and Policy, Vol 8: 89 at 102
55 Birnie, P. and Boyle, A. Supra, fn 233, 25

686 panel Discussion. 1988. 4 Hard Look at Soft Law. Proceedings of the American Society of
International Law, Vol 82: 371-395 at 375

87 Birnie, P. and Boyle, A. Supra, fn 233, 25

68 Chinkin, C.M. 1989. The Challenge of Soft Law: Development and Change in International Law
International and Comparative Law Quarterly, Vol 38: §50-866 at 852

5% Panel Discussion. 1988. A Hard Look at Soft Law. Proceedings of the American Society of
International Law, Vol 82: 371-395 at 381

%0 panel Discussion. 1988. 4 Hard Look at Soft Law. Proceedings of the American Society of
International Law, Vol 82: 371-395 at 374

%! Birnie, P. and Boyle, A. Supra, fn 233, 25

2 Schachter, O. 1977. The Twilight Existence of Nonbinding International Agreement. American Journal
of International Law, Vol 71: 296-304 at 300

593 Birnie, P. and Boyle, A. Supra, fn 233, 25-26
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Weaknesses of Soft law

There are many perceived weaknesses with international soft law. Some argue vehemently
against soft law because they see its non-binding nature as weakening the system of international
law making.® Soft law may also create uncertainty in international law because of its non-
binding nature and, accordingly, states have no degree of certainty that other states will follow
any soft law instruments to which they have been a party.®® Arguably, states need to be able to
anticipate the actions of other nations in the international arena in order to formulate their own

international policies.®

Because soft law instruments do not legally bind states and their principles are very general in
nature, arguably, they can have little substantive effect because states can choosc to avoid their
prescriptions whenever they wish to. Soft law is often quite broad and the staﬁdards embodied in
it may appear to be discretionary.®” Accordingly, it could be argued that states are able to
interpret soft law instruments in a manner that suits their own seif-interest and they have

discretion as to how to apply soft law principles.

Soft law agreements also suffer from the disadvantage that breaching them does not give rise to a

right to demand compensation or other remedies.®® Accordingly, because there may be no real
sanctions from breaching soft law instruments (although other state parties to those agreements
could still unilaterally or multilaterally decide to impose sanctions), there is arguably not a strong.
disincentive to avoid breaching them, although this is not necessarily the case. Furthermore,

even where disputes may arise between states concerning the interpretation and application of
soft law principles, the subjective and discretionary nature of soft law instruments makes them a

difficult subject for adjudication of disputes. *’

% Panel Discussion. 1988. A Hard Look at Soft Law. Proceedings of the American Society of
International Law, Vol 82:371-395 at 377

5 panel Discussion. 1988. A Hard Look at Soft Law. Proceedings of the American Society of
International Law, Vol 82: 371-395 at 392

% panel Discussion. 1988, A Hard Look at Soft Law. Proceedings of the American Society of
International Law, Vol 82: 371-395 at 393

%7 palmer, G. 1992. New Ways to Make International Environmental Law. The American Journal of
International Law, Vol 86: 259-283 at 269

6% Schachter, O. 1977. The Twilight Existence of Nonbinding International Agreement. American Journal
of International Law, Vol 71: 296-304 at 300

%9 Chinkin, C.M. Supra, fn 733, 862
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What effect can soft law have?

Soft law becoming hard

Soft law may also provide a means to change the international legal framework by outlining new
ideas and solutions that may change state practice or opinions. " Accordingly, the raising of

. new ideas in this manner can culminate in new hard law treaties which are legally binding on
states and for breach of which sanctions can be imposed legitimately by other states.””! Even if
soft law does not culminate in hard law instruments, it may still perform important functions in

the international legal regime, despite its aspirational nature. 702

Expected Behaviour

Even though soft law is not binding, it can help to outline the standards of behaviour that states
would be expected to comply with.”® Soft law can help to create standards of conduct to guide
the actions of states. " Expected standards can, in turn, influence the behaviour of states and

can help to instigate change in customary international law or give rise to new binding treaties. "’

Political Behaviour

Soft law may influence the political decisions of nations’* and, accordingly, could have an
impact on domestic policy and law. In this manner, soft law environmental principles could go
from a non-binding statement of principle, to binding obligations that are present in the domestic
legislation of a particular state, Having a very specific, binding instrument is more desirable, but
the usefulness of such instruments will be minimal if states simply ignore their provisions. Soft
law instruments can be implemented with greater vigour by states because their generalist nature

allows more scope for state discretion.

70 palmer, G. Supra, fn 742, 269

! Ibid

792 panel Discussion. 1988. 4 Hard Look at Soft Law. Proceedings of the American Society of
International Law, Vol 82: 371-395 at 376

7% Panel Discussion. 1988. 4 Hard Look at Soft Law. Proceedings of the American Society of
International Law, Vol 82: 371-395 at 388

4 Wirth, D.A. Supra, fn 762, 603

% Teece, D.R. Supra, fn 729, 102

7 palmer, G. Supra, tn 742,270
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Controlling behaviour

Just because there may appear to be a great deal of discretion in states deciding when and how to
apply soft law does not mean that they can ignore such agreementé wholesaie. Just because it is
soft law does not necessarily mean that states have a right under international law to breach such
agreements or ignore them altogether when acting.””’ At the very minimum, soft law gives rise
to a moral or political duty of good faith compliance,”® although the precise meaning of a moral

or political obligation may not be clear.””

Compromise and Flexibility

One of the great benefits of soft law is that, because of its non-binding nature and often general
language, it can be used as a compromise to difficult international disputes or problems.”® The
requirement of unanimous consent is one of the major problems in Treaty making that makes it
difficult to achieve agreement in a timely manner.”"! Agreément is more easily achieved

precisely because soft law instruments are so broad. 72

Furthermore, the length of time required to negotiate new treaties means that often changes in
circumstances can occur that make the negotiated Treaty obsolete.”"* Speedy agreement is
essential in environmental law because of the need for flexibility and rapid change.”"* The
lengthy negotiation process of hard law instruments creates significant problems because of the
changing needs of environmental regulation. Because soft law instruments are general and non-
binding, they can be adapted relatively easily and relatively quickly in order to accommodate
changing circumstances. This provides flexibility and dynamism to allow states to react quite

quickly to changing conditions.

07 Schachter, O. fn 743, 300

%8 Ibid, 303

9 Ibid

9 Ibid, 376

B Palmer, G. Supra, fn 742, 272

"2 Ibid, 269

"3 palmer, G. Supra, fn 742,271

4 panel Discussion. 1988. A Hard Look at Soft Law. Proceedzngs of the American Society of
International Law, Vol 82: 371-395 at 382
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Legal Justification

Although soft law itself may not be legally binding, soft law can be used as a justification by

"3 Accordingly, states can use

states to argue that particular actions are legitimate or illegitimate.
soft law to mount arguments, and accordingly, pressure against states with, for example, poor
environmental practices that may not be in accordance with soft law. Thus, soft law can

strengthen standards as a consequence, even though it is not actually legally binding on states.
The journey to customary law

As will be discussed further in this Chapter, soft law may result in states following new practices
which eventually leads to the creation of new customary international law.”'® Although

customary law is not the same as a hard law Treaty, it still should be binding on states and thus,

soft law can lead to binding obligations even where no formal Treaty is eventually concluded.

The Stockholm Declaration

Modern international environmental law had its origins in the United Nations Conference on the
Human Environment that took place in Stockholm in June 1972.7"" The Stockholm conference
resulted in 26 environmental principles being formulated as part of the Stockholm Declaration.”®
Although non-binding, these principles provide guidelines as to the environmental objectives that
states should aim to achieve. Several of the Declaration’s principles are aimed at maintaining the

environment for developmental benefits to mankind.”"

73 Ipid, 393

16 Chinkin; C.M. 1989. The Challenge of Soft Law. Development and Change in International Law.
International and Comparative Law Quarterly, Vol 38: 850-866 at 857

" Wirth, D.A. 1995. The Rio Declaration on Environment and Development: Two Steps Forward and
One Back, or Vice Versa? Georgia Law Review, Vol 29: 599-652 at 600

% Ibid, 602

9 principle 1 of the Stockholm Declaratlon advocates the need for “environment of a quality that permits
a life of dignity and well-being”. Principle 11 of the Stockholm Declaration goes in the other direction by
stating that “the environmental policies of all States should enhance and not adversely affect the present or
future development potent1a1 of developing countries, nor should they hamper the attainment of better
living conditions for all..
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If these principles were strictly followed in relation to krill, then a comprehensive krill harvesting
ban would be in conflict with the Declaration’s goals. Such a ban would prevent krill being used
as an aquaculture feed or supplement, Because krill are extremely useful for expanding
aquaculture production, preventing their exploitation would harm an industry that can benefit
developing countries, especially those with food shortages. As previoﬁsly discussed, krill has
been touted in the past as a source of protein that could solve some of the food shortage problems
of developing nations. A comprehensive ban would prevent such a goal being fulfilled and
would “hamper the attainment of better living conditions for all” and “adversely affept
the...development potential of developing countries”. However, disregarding the need for a
complete harvesting ban would result in adverse impacts on the quality of the environment in
conflict with principle 1. The status of the principles as mere guidelines means that strict

adhgerence is not obligatory, particularly in light of the potential for conflict between them.

The Declaration also advocates the need to protect natural resources and the environment for the
benefit of present and future generations.”” Some form of krill conservation is necessitated by
these principles so that krill are protected for future generations. The concept of
intergenerational equity is, prima facie, inconsistent with a complete harvesting ban. Allowing
present and future generations to benefit from krill implies an exploitative, rather than an
aesthetic, benefit. If so, sustainable exploitation of krill would be consistent with
intergenerational equity. However, a comprehensive harvesting ban would give greater
protection to other dependent species, allowing them to be exploited to provide benefits to
‘present and future generations. Indeed, if krill were protected then dependent species would

have a greater chance of survival so that future generations would benefit from them.

720 Principles 1 and 2 (Wirth, D.A. Supra, fn 762, 625)
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The Declaration does focus on tﬁe necessity to reconcile developmental and environmental
needs.”' The goal of achieving compatibility between development and environmental
protection, at first glance, appears to be at odds with a comprehensive krill harvesting ban.
Arguably, krill can be éommércially harvested and, as long as there are appropriate and effective
catch limits in place, this would be consistent with environmental protection goals. However,
even limited krill exploitation can have an extremely detrimental effect on the ecosystem’
(especially on localised predator populations) and this will not allow compatibility between
dévelopment and Antarctic environmental protection to be achieved. ™ The uncertainty
surrounding the interrelationships between Antarctic species and krill population makes it even
more difficult to predict the impact that development will have on the ecosystem,”

Accordingly, the precautionary approach would justify a complete fishing ban because of these

difficulties in reconciling developmental and environmental needs.

States have a duty to ensure that activities within their jurisdiction or control do not cause
724

damage to areas beyond the limits of national jurisdiction.”" Krill fishing by flag vessels on the
high seas would come within the jurisdiction of the flag state. The difficulties in introducing
conservation measures to govern Antarctic high seas areas have already been outlined. States
must ensure that their flag vessels do not fish in a manner that causes damage to the Antarctic
high seas environment if they are to fulfill this duty. Unrestricted krill fishing would not only
cause damage to krill population, it would harm the entire Antarctic ecosystem. Therefore, states
need to enforce krill conservation measures of some sort against their flag vessels on the high
seas to comply with the Stockholm Declaration’s environmental principles. Furthermore, they,
arguably, need to comply with conservation measures of regional organisations such as
CCAMLR in order to “ensure that international organisations play a coordinated, efficient and

dynamic role for the protection and improvement of the environment”.”

2! principle 13 of the Stockholm Declaration favours states taking “an integrated and coordinated
approach to their development planning so as to ensure that development is compatible with the need to
protect and improve environment for the benefit of their population”. Principle 14 is also in favour of
reconciling conflicts between development needs and environmental protection through rational planning,
Similarly, Principles 15 and 17 of the Stockholm Declaration advocate the need for planning to avoid
adverse impacts on the environment. (Wirth, D.A. Supra, fn 762, 632)

22 The potential effect of krill exploitation on the ecosystem has been discussed in detail in Chapter 1.

2 The uncertainty concerning such relationships has been discussed in detail in Chapter 1.

24 Principle 21, Stockholm Declaration

725 Principle 25, Stockholm Declaration

159



Environmental concerns first raised by the Stockholm conference were examined once again 20
years later at the 1992 United Nations Conference on the Environment and Development
(UNCED).” The UNCED was held as a result df the World Commission on Environment and
Development’s study’’ in 1987.7 This report gave rise to the concept of “sustainable
development” and recommended the formulation of a Declaration and Convention on
environmental protection and sustainable development. ™ The idea of sustainable development
was fully adopted at the Rio Conference in the Rio Declaration on Environment and
Development.”’ Thefe are, however, uncertainties as to what exactly is meant by sustainable

development.”™

The Rio Declaration does focus on the needs of humans in sustainable developr‘nent.732 The way
some of its principles are formulated suggests that humans arc the primary concern in sustainable
development and the environment is of secondary concern.””® This is a step back from the
environmentai focus of the Stockholm Declaration.”** The Declaration also appears to sanction
the need for development to benefit future generations, rather than a focus on simply conserving
the environment for future generations. > The Rio Declaration’s greater emphasis on
development, rather than just environmental protection, limits its usefulness in providing a basis
for a complete krill harvesting ban. Giving development a greater emphasis suggests that krill
should be preserved for their commercial benefits to future generations rather than simply their
intrinsic value for environmental protection. An alternative argument is that a comprehensive
harvesting ban would allow more sustainable commercial harvests of ofher species and so krill’s
complete protection would, under the Rio Declaration, have future benefits beyond the mere

aesthetic.

72 The conference, also known as the “Earth Summit”, took place in Rio de Janeiro between 3 and 14 June
1992, (Wirth, D.A. Supra, fn 762, 599) The Rio Earth Summit was attended by more.than 170 countries
and was intended to be a successor to the Stockholm Conference. (Wirth, D.A. Supra, tn 762, 601)

727 This was also known as the Brundtland Commission.

8 Grzybowski, D.M. 1995. The “Rio” Environmental Treaties Colloquium: A Historical Perspective
Leading Up to and Including the United Nations Conference on Straddling Fish Stocks and Highly
Migratory Fish Stocks. Pace Environmental Law Review, vol 13; 49-74 at 57

72 Wirth; D.A. Supra, fn 762, 606

730 This Declaration embodied a series of 27 principles that outlined the concept of sustainable
development.

! Bimie, P. and Boyle, A. Supra, fn 233, 85

72 The Rio Declaration in Principle 1 recognises that human beings are the central concermn of sustainable
development and Principle 3 states that a right to development exists to meet the needs of present and
future generations.

3 Wirth, D.A. Supra, fn 762, 614

34 principle 1 of the Stockholm Declaration has an environmental focus. Wirth, D.A. Supra, fn 762, 615
73 Principle 3 of the Rio Declaration states that the “right to development must be fulfilled so as to
equitably meet developmental and environmental needs of present and future generations”. (Wirth, D.A.
Supra, fn 762, 627)
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Other provisions of the Rio Declaration appear to recognise the importance of environmental
protection.””® The aim of these provisions is to prevent states disregarding the environment when
they are considering development. ' These principles, however, still appear to allow
environmental protection to be of secondary concern to development and economic goals. 738
Environmental protection must be paramount because the continued existence of many species
will not be ensured if economic and developmental goals are allowed to gain ascendancy over

environmental concerns.

There is nothing specific in the Rio Declaration that refers to natural resources. > However,
there are some principles that do offer protection for natural resources.”*” Although these
principles do not specifically mention marine resources, they require unsustainable consumption
of resources to be eliminated through national legislation. Krill should therefore receive national
protection from vessels that harvest them in an unsustainable manner. This would advocate
national governments enacting environmental measures to prevent their flag vessels engaging in
unsustainable harvesting of krill on the high seas. These priﬁciples do not justify a total
harvesting ban, but they at least justify greater protection on the high seas from flag vessels of
states that are not party to current Antarctic or high seas conservation regimes. The uncertainty
surrounding krill populations cannot be used as a basis for refusing to apply such measures. This
is because the Rio Declaration requires a precautionary approach that does not allow scientific
uncertainty to be used as a reason for postponing conservation measures that may prevent

environmental damage.”"!

6 Principle 4 appears to recognise the importance of environmental protection by stating that, to achieve
sustainable development, “environmental protection shall constitute an integral part of the development
process and cannot be considered in isolation from it.”

"7 Birnie, P. and Boyle, A. Supra, fn 233, 86

7% Ibid, 87

™ Ibid, 88

740 Principle 2 reiterates the Stockholm Declaration’s principle that states must ensure that activities within
their control do not harm areas beyond national jurisdiction. As discussed, this could potentially offer
protection to krill in the Antarctic high seas. Principle § also places states under an obligation to
“eliminate unsustainable patterns of production and consumption” in order to “achieve sustainable
development”, States are also placed under an obligation by principle 11 to enact effective environmental
-legislation.

™! principle 15, Rio. Declaration. The precautionary approach will be discussed in detail in the subsequent
chapter.
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The Rio Declaration also provides a justification for pressuring states to conform to regional
conservation measures such as CCAMLR or at least to try to reach agreement with such
bodies.”*” Because regional organisations such as CCAMLR are aimed at rational exploitation or
sustainable use of resources, as well as having ecoéystem conservation objectives, this thesis
submits that the Rio Declaration obliges non-parties to cooperate with such organisations in
order to achieve sustainable use of resources. As discussed, one of the major problems with
instruments such as CCAMLR is that they do not bind third parties, which can hamper the
implementation of conservation measures for species such as krill. Although the Rio Declaration
only requires cooperation between states, it still goes some way towards establishing a guideline
for third party states which may make it easier to achieve their cooperation in the future. At the
very least, it provides a justification for exerting pressure on third party states to attempt to
secure their compliance with conscrvation measures. As discussed, the UN General Assembly
has recently made several resolutions that urge states to accede to particular UN agreements
including the Law of the Sea Convention and the Fish Stocks Agreement. As such, the UN
General Assembly could be a useful mechanism to exert pressure on states to comply with

CCAMLR conservation measures in the Antarctic.

The Stockholm and Rio Declarations may be seen by some as less effective than hard law
instruménts because of their non-binding status. Non-binding international agreements are
known as “soft law”.743 Because these declarations do not bind states and their principles are
very general in nature, they can have little substantive effect. Soft law is often quite broad and
the standards embodied in it may appear to be discretionary. "** Soft law can, however, be
advantageous because it is often used as a compromise solution to a problem. ™ Agreement is
more easily achieved precisely because soft law instruments are so broad. ”** Speedy agreement
is essential in environmental law because of the need for flexibility and rapid change.” The
lengthy negotiation process of hard law instrurments creates significant problems because of the
changing needs of environmental regulation. Soft law can be used to argue that particular actions

are legitimate or illegitimate. " The Stockholm Declaration has been used by many

™2 principles 7 and 27 place states under a good faith obligation to cooperate to achieve sustainable
development and to “conserve, protect and restore the health and integrity of the Earth's ecosystem”.

™ Teece, D.R. 1997. Global Overfishing and the Spanish-Canadian Turbot War: Can International Law
Protect the High Seas Environment? Colorado Journal of International Law and Policy, Vol 8: 89 at 102
™ Palmer, G. Supra, fn 742, 269

™ Ipid, 376

™ palmer, G. Supra, fn 742, 269

77 panel Discussion. 1988. A Hard Look at Soft Law. Proceedings of the American Society of
International Law, Vol 82: 371-395 at 382

7 Ibid, 393
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governments as a legal justification for their actions or rights and state practice has also been

influenced by its provisions. ™

Furthermore, just because instruments are ratified does not mean that nations will observe them.
0 Soft law instruments can be implemented with greater vigour by states because their
generalist nature allows more scope for state discretion, The general nature of the Stockholm
and Rio Declarations does, howevef, make them difficult to implement in any effective manner
for the very reason that it is difficult to determine precisely what they mean. "' The
environmental principles of these instruments provide a greater legal justification for krill
conservation and these principles can be used to pressure other states into accepting krill
conservation measures. These benefits are reduced because of practical difficulties in
determining exactly what the principles mean and how they are to be implemented, however,

they can still be a useful political tool.

Despite the advantages of soft law, the Stockholm and Rio Declarations are still weakened
because of their nonbinding status. Nonbinding agreements, arguably, do not have legal effect.
Breaching such agreements does not give rise to a right to demand compensation or other
remedies. **> However, soft law gives rise to a moral or political duty of good faith compliance.
™ The precise nature of such a duty is unclear. The obligation provides a justification for the
international community to exert pressure on states that do not complyywith the principles of the
Stockholm and Rio Declarations. Hence there would a justification for pressuring states that do
not abide by environmental protection measures for krill such as a comprehensive ban or current

CCAMLR catch limits.

™ Ibid, 383

759 palmer, G. Supra, fn 742, 265

51 panel Discussion. Supra, fn 704, 377
52 §chachter, O. fn 743, 300

53 Ibid, 303
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Soft law can help to create standards of conduct to guide the actions of states.””* Expected
standards can influence the behaviour of states and can help to instigate change in customary
international law or give rise to new binding treaties. > For soft law to create customary
international law there needs to be evidence of state practice and opinio juris.”® In the context of
the Rio Declaration, its environmental protection principles will benefit krill if they have entered
into customary international law.  Hard law instruments such as CCAMLR have no binding-
effect on third party states. Parties to such treaties have no justification for enforcing
conservation measures against non-parties. Third parties can create major difficulties if they do
not observe conservation measures and there can also be problems with reflagging of vessels to
avoid such measures.”’ This is already a major problem in Antarctica and other world fishing
zones, particularly on the high seas. Major krill concentrations occurring on the high seas will be
subjected to these problems because of likely expansions in the current krill industry caused by
higher demand for krill products and reduced harvesting costs. If third party states were bound
by a concept such as sustainable development, they would be under an obligation to harvest krill
and other stocks in a sustainable manner. This would provide a much stronger legal regime to
govern krill. As discussed above, the concept of sustainable development outlined in the Rio
Declaration does, arguably, permit a comprehensive krill fishing ban because of the benefits to
sustainable exploitation of other species and the threat to sustainable development if krill is not
protected. A binding obligation also gives other states the justification to introduce such a ban

and to exert pressure on non-CCAMLR members to abide by it.

Any assertions that soft law principles have attained the status of hard law are based on the view
that state practice has caused a change in the effect of those principles. One way in which state
practice can be éscertained is from the introduction of binding hard law treaties.””® The concept
of sustainable use has been referred to in many international instruments concluded after the Rio
Declaration including the Convention on Biological Diversity; the International Tropical Timber
Agreement; the Desertification Convention; the Agreement for the Conservation of Straddling
and Highly Migratory Fish Stocks; the FAO Code of Conduct; and the Convention on the Non-

Navigational Uses of International Watercourses.””

54 Wirth, D.A. Supra, fo 762, 603

55 Teece, D.R. Supra, fn 729, 102

56 Dixon, M. and McCorquodale, R. 2000. Cases and Materials on International Law (3 ed). Blackstone
Press: London at 30

57 The practical problems of flag vessels will be discussed at a later stage.

758 panel Discussion. Supra, fn 704, 387

%% Birnie, P. and Boyle, A. Supra, fn 233, 88
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State practice also includes the actions of states as well as declarations made by them.”® The
attendance of the Rio conference by over 170 states and the fact that all agreements were
consensus based”® places a strong moral obligation on states to implement the Rio Declaration.
Domestic law is also evidence of state practice. 762 Many countries, including Australia, have
adopted the concept of sustainable use in domestic fisheries legislation.”® This provides some

evidence of a new emerging practice of sustainable use’®* in the marine environment.

However, for sustainable use to become part of customary law there needs to be some kind of
consistent practice®, although a practice does not need to be accepted by all states only a
majority of states. The problem of TUU fishing in the Antarctic suggests that many states do not
follow the practice of sustainable use because IUU fishing directly threatens the sustainable use
of many Southern Oceans stocks. In the Military and Paramilitary Activities in and against
Nicaragua Case (Nicaragua v USA) (Merits)"® it was held that it is sufficient if state practice is
generally consistent with a particular principle for it to be part of customary law. "’ If there are
examples of inconsistent behaviour, they are arguably simply breaches of the principle rather
than negating it as customary law.”® Therefore, if a customary law of sustainable use has
emerged, states condoning IUU fishing are simply breaching the law rather than negating its
existence. However, this is usually only true for practices that have been established over time
from a strong original period of formation.”® State practices that are, from the outset,
inconéistent with a particular principle make it extremely difficult to argue that it has become

" TUU fishing took place before the Rio Declaration was formulated

part of customary law.
(although if first identified in a CCAMLR meeting in 1997) so inconsistent state practice in the
marine environment has existed even at the inception of the concept of sustainable development
which will hinder its ascendancy into customary law. This provides an obstacle to the creation of

a universally binding principle of sustainable use.

760 Chinkin, C.M. Super, fn 733, 857

78! Bratspies, R. Supra, fh 599, 231

762 Chinkin, C.M. Supra, fn 733, 858

753 In Australia the relevant legislation is the Fisheries Management Act.
764 Sustainable use is part of the concept of sustainable development.
7% Chinkin, C.M. Supra, fn 733, 857

66 1CT Rep 1986 14 ;

767 panel Discussion. Supra, fo 704, 379

758 Ibid ‘ .

% Ibid

7 Ibid
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For sustainable development in the marine environment to truly become part of customary law,
there must be specific state practices identifying what constitutes “sustainable use”.””"
.Otherwise, this general label becomes too difficult to define in practice and leaves states too
much discretion to determine its meaning. In the marine environment, the existence or
development of fisheries management regimes that utilise the concept provides sufficient
specificity of practice, > The Fish Stocks Agreement outlines the concept of sustainable use and
- has some very specific provisions as to its implementation. The agreement has enough
specificity to define the practice of sustainable use in a marine context. CCAMLR, although
preceding the formulation of “sustainable development” as a concept, works on the basis of
“rational exploitation” which appears to be akin to the concept of sustainable use. Both concepts
seek to harvest species in a manner that can be continued indefinitely in the future. If
CCAMLR’s provisions can be equated with sustainable use, then they can help to define the
practices that constitute sustainable use in the marine environment. Certainty is absolutely vital
for a'clearly defined customary law obligation to emerge. A customary law principle of
sustainable use will strengthen the current legal regime because third parties will be bound by it
and if it is sufficiently specific, it can be implemented in practice. Third parties to current
management regimes must be subject to some form of binding obligation if a comprehensive krill
harvesting ban is to prove effective and is necessary even for the maintenance of current
precautionary catch limits, particularly because of likely increases in krill fishing levels. A
sufficiently specific binding principle is vital so that third parties cannot seek to avoid their

obligations by relying on ambiguities or uncertainties in the principle.

The formulation of a new principle of customary international law also needs opinio juris.

Opinio juris requires an intention to be bound by a principle and such an intention may be
negated by the express words of the agreement or implicitly by the soft law nature of the
agreement.”” The Rio Declaration is a soft law instrument which may suggest that states acting
in accordance with the concept of sustainable development do not intend such a practice to bind
them. However, the subsequent adoption of the concept of sustainable use of natural resources in
hard law ihstruments such as the Fish Stocks Agreement and the Convention on Biological
Diversity suggests that states have formed the requisite intention to be bound. The concept of
sustainable use has also been introduced in subsequent soft law instruments such as the FAQ
Code of Conduct. General or vague provisions in an instrument, such as those in the

Biodiversity Convention, support an argument that there is no intention to be bound by the

" Birnie, P. and Boyle, A. Supra, fn 233, 89
" Ibid
" Chinkin, C.M. Supra, fn 733, 857
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concept.””* If opinio juris and state practice are both evident, then a customary international law

principle supporting sustainable use of marine living resources can exist.

The acceptance of a customary international law principle of marine sustainable use needs to
have some kind of practical effect for it to be of any substantive value to krill. Customary law
does not have sufficient strength to protect krill because of its inability to provide and enforce
adequate sanctions to prevent breaches of the law.”” However, it can provide the necessary
universally binding legal obligation that is lacking with current legal instruments. - All parties
must be under a legal obligation to uphold any krill fishing ban if it is to prove effective. Even if
the current system is maintained, a universally binding obligation to follow precautionary catch

| limits is required, particularly because of likely increases in harvesting levels. Such an
obligation provides the legal justification to pressure states into complying and places a legal
duty on them to comply. Customary law can also be useful if domestic courts use it in
interpreting law or the International Court of Justice is used to determine disputes concerning the
implementation of a rule of marine sustainable use in Antarctica.”’® However, the subjective and
discretionary nature of soft law instruments makes them a difficult subject for adjudication of
disputes.””” A general principle such as sustainable use is difficult to adjudicate on, although
guidance on its application in the marine environment is present in hard law instruments that
have adopted the concept. Customary international law can actually strengthen standards
because it allows nations to mount strong arguments against poor environmental practices that
have led to breach of customary law.””® States would have a justification to place pressure on
those nations acting contrary to sustainable development principles in the Southern Ocean. A
rule of customary international law supporting marine sustainable use also gives states a

justification to enforce conservation measures against other states in Antarctic waters.

71 Schachter, O. fa 743, 298

5 Palmer, G. Supra, fn 742, 266

776 The ICJ will, of course, only be able to resolve disputes if parties submit to its jurisdiction.
1 Chinkin, C.M. Supra, fn 733, 862

778 Palmer, G. Supra, fn 742, 264
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IL. The impact of Agenda 21 on krill management and regulation

The Rio Conference also gave birth to a plan of action for sustainable development known as
Agenda 21.7 The Agenda has outlined a plan that recommends the changes that need to be
made to achieve sustainable development and preserve the environment. 80 Chapter 17 of the
report deals with the oceans and the marine environment.” Coastal states commit themselves
under the plan to integrated management and sustainable development of the marine environment
under their jurisdiction. Planning is to be on a precautionary basis with a focus on promoting

782

compatibility and a balance of uses.”®* International cooperation must support such national

efforts by coastal states.”™

Area C of Agenda 21 concerns the sustainable use and conservation of marine living resources
on the high seas. The problems with enforcement of conservation measures against non-parties
to CCAMLR in high seas areas of the Southern Ocean makes this extremely relevant to krill and
other Antarctic species. Agenda 21 uses similar language to CCAMLR requiring populations to
be maintained or restored to levels that can produce maximum sustainable yield, taking account
of relationships between species.”® As with CCAMLR, the concept of maximum sustainable
yield can create some difficulties. If krill were exploited to maximum sustainable yield then it
would not be possible to fully protect and restore endangered species such as baleen whales. It
would also be difficult to achieve maximum sustainable yield for krill whilst still trying to restore

other dependent species to such a level because of their reliance on krill.

7 Hafetz, J.L. 2000. Fostering Protection of the Marine Environment and Economic Development: Article
121(3) of the Third Law of the Sea Convention. American University International Law Review, Vol 15:
583-636 at 608. Agenda 21 had its roots in the calling of the UNCED by the UN General Assembly on 22
December 1989 (Grzybowski, D.M. Supra, fn 773, 56). Most of the text of Agenda 21 was written when
the summit commenced (Grzybowski, D.M. Supra, fn 773, 58).

80 Grzybowski, D.M. Supra, tn 773, 56

78! The opening paragraph of Chapter 17 outlines a need for new integrated approaches to marine
management in areas such as the sustainable use and conservation of marine living resources of the high
seas and in national jurisdiction.

782 paragraph 17.5, Agenda 21

8 paragraph 17.10, Agenda 21

84 Paragraph 17.46 requires states to commit themselves to conservation and sustainable use of these
resources on the high seas. The provision also requires states to protect and restore endangered marine
species.
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Agenda 21 also focuses on human nutritional, economic and development needs.”® As
discussed, the use of krill as a protein source or as a feeding stimulant have been touted as major
benefits to human nutrition in both aquaculture and in krill products for human consumption. A
comprehensive krill harvesting ban seems to be contrary to this provision because of the
nutritional, economic and developmental benefits of krill. However, the instrument still
advocates sustainable use of marine resources, so some level of krill conservation or the
introduction of catch limits would still be required. The problems surrounding maximum
sustainable yield also highlight the need to improve current instruments aimed at marine

conservation,

Chapter 17 also advocates the need to take “effective” action including multilateral cooperation
to ensure that high seas fisheries are managed in accordance with the Law of the Sea.”®® The
extremely general nature of the Law of the Sea provisions regarding the high seas and the lack of
specific conservation measures in the Convention means that these sections add little to high seas
krill protection. As previously discussed, there is simply a duty in the Law of the Sea
Convention to “cooperate” in relation to high seas conservation which weakens the requirements
of its high seas conservation provisions. Chapter 17’s need for “effective” action and “full
effect” to be given to provisions relating to highly migratory species suggests that states really
need to make some good faith effort so that effective conservation measures on the high seas are
put in place. However, what is meant by “effective” action is really a matter for each state to
Subj ectively determine, Kirill also receive little benefit from the provision in relation to highly
migratory species because of their exclusion from the definition of “highly migratory species” in
the Law of the Sea Convention. Chapter 17’s greatest strength has been to focus the attention of
states on the need to better regulate high seas fishing. The Agenda’s objectives have been
examined in subsequent fora such as the 2002 World Summit on Sustainable Development,

which has given the issue greater consideration by the world community.

8 Paragraph 17.46 requires states to “develop and increase the potential of marine living resources to
meet human nutritional needs, as well as social, economic and development goals”.

78 Paragraph 17.49, Agenda 21. “Full effect” is to be given to provisions regarding highly migratory
species (Paragraph 17.49(b), Agenda 21).
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Chapter 17 also tackles the problem of flag state control over fishing vessels on the high seas that
has plagued fisheries management regimes such as CCAMLR.” In relation to krill fishing, if a
problem with juvenile fish by-catch does exist, vessels are likely to be required to implement
some of the previously suggested solutions such as not harvesting krill swarms of low density or
avoiding areas where other species are likely to be caught.”®® States must also take measures to
increase availability of marine living resources as human food by reducing wastage and
improving processing, distribution and transportation techniques. Recently there have been
many new advahces in krill processing technology that are aimed at using a greater proportion of
each individual krill. These techniques would reduce wastage in compliance with Agenda 21.”%

Agenda 21 does, therefore, contain some positive legal requirements that are beneficial to

Antarctic krill conservation.

Agenda 21 also places obligations on states to control their nationals to ensure that they comply
with conservation and management measures and to take effective action to detef them from
reflagging their vessels to avoid compliance. Problems with reflagging and non-compliance by
non-parties on the high seas have plagued regional organisations such as CCAMLR in the past
and reduced the efficacy of conservation measures. These provisions make it a state’s
responsibility to control their nationals to ensure that they do comply with conservation and
management regimes.”° State control is fundamental to the enforcement of any krill harvesting
ban (regional or comprehensive) or even to the enforcement of precautionary catch limits. These

provisions concerning state control must have legally binding effect to have a substantive value.

L Paragraph 17.51 requires states to ensure that their flag vessels fishing on the high seas conduct
activities in a manner to minimize incidental catch.

788 The possible problem of by-catch from krill fishing is discussed in detail in Chapter-1.

" These advances have been discussed in Chapter 1. Paragraph 17.56 refers to “human food”, so utilizing
a greater proportion of krill for other products would not come within the ambit of the provision.

™0 Purthermore, paragraph 17.61 says that states with an “interest” (States whose flag vessels fish within
high seas areas of the CCAMLR zone would, presumably, have an interest in that high seas fishery
activity). in high seas fishery regulated by an existing regional fisheries organisation of which they are
members should be encouraged to join, where appropriate. Although this may influence some states with
vessels fishing in Antarctic waters to join CCAMLR, the non-mandatory language used makes it a weak
provision. States are merely “encouraged” to join and only “where appropriate”, giving the provision little
force. Provisions governing flag states may also have less importance if they do not have binding effect.
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Agenda 21 is not a binding legal text requiring ratification by states which implies that it
constitutes a soft law instrument.”’ Even as a soft law instrument it can have some use to krill.
States are under a strong moral obligation to comply, particularly in light of the large number of
states that were involved in the report’s formation. The effectiveness of a moral obligation is,
however, questionable. Such an obligation provides states with a means to apply pressure to
nations who do not comply, although it has little usefulness beyond this role. Agenda 21 does, at
the very least, force states to re-examine basic regulatory programs and their application. 7
Agenda 21°s general goals are now being implemented in national regulatory regimes.” As
discussed, soft law instruments can create expected standards that influence how states behave.
Creating a standard that requires states to conserve and sustainably use high seas fisheries
resources and control their high seas flag vessels will influence more states to adopt that
standard. This would go some way towards alleviating the problem of non-compliance with

conservation measures on the Antarctic high seas,

The likely expansion of krill industry from new krill products and reductions in harvesting

94
costs7

, makes high seas protection from non-parties to CCAMLR essential to ensure effective
conservation. The introduction of a comprehensive krill fishing ban would make this even more
important. As discussed, soft law standards can result in hard customary law if a new state
practice is established. The standards outlined in Chapter 17 could eventually harden into new
vrules of customary law, although the usefulness of such customary laws in protecting the high

"5 and the Icelandic Fisheries

seas is questionable. The Icelandic Fisheries Case (UK v Iceland)
Case (Germany v Iceland) arguably, already support a customary international law rule for
cooperation between states to achieve the conservation and sustainable use of high seas fisheries
resources. ° The rbepetition of Chapter 17’s principles in other international law instruments
makes it more likely that a new customary rule will evolve. Chapter 17 has already been adopted
in part by a hard law instrument in the UN Fish Stocks Agreement. The hardening of Chapter 17
principles into customary law would arguably provide CCAMLR parties with a legal justification

to enforce conservation measures against non-parties on the Antarctic high seas.

! Bimie, P. and Boyle, A. Supra, fn 233, 566

™2 Carr, C.J. and Scheiber, H.N. 2002. Dealing with a Resource Crisis: Regulatory Regimes for Managing
the World’s Marine Fisheries. Stanford Environmental Law Journal, Vol 21: 45-79 at 77

™ Ibid, 72

™ See Chapter 1 for a discussion of the potential for a large scale krill industry to arise.

P2 ICJ Rep. (1974)

7 Birnie, P. and Boyle, A. Supra, fn 233, 88
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The Fish Stocks Agreement includes the ideas of conservation and sustainable use outlined in
Agenda 21. The Agreement also implements the provisions relating to the precautionary

h™ and those relating to states with an interest in high seas fishing becoming members

approac
of regional organisations. The Fish Stocks Agreement also goes further than previous
instruments in placing obligations on non-parties.””® A comprehensive krill ban, or even
precautionary catch limts, can only be effective if third parties are bound. Accordingly, the Fish
Stocks Agreement would, if it applies to krill, appear to provide greater legal protection than

other international agreements,

The Fish Stocks Agreement restricts access to fisheries resources to states applying the
conservation measures of regional management organisations and obliges states to cooperate for
the conservation of highly migratory species. This places conservation dutics on even flag
vessels of non-parties to the agreement.” Failure to comply will mean that a flag state is not
able to participate in the fishery.* The instrument, in effect, has the capacity to solve the
problems with third party states ignoring conservation measures on the high seas. In particular,
inspectors could enforce krill conservation measures by using force on vessels in Antarctic high
seas.®’”! This would only be the case if krill were covered by the agreement or an amendment

was made.

A Treaty is only binding if a state consents to it, which brings into question the legality of
measures that aim to bind third party states. The need for consent has been one of the major
constraints on international environmental law.*” There is nothing in the Vienna Convention
that explicitly states or implies that nations can be bouﬁd without consent. 5 The Rio
Conference involved a majority of world nations and, because Agenda 21 was formulated out of
this conference, states have arguably committed themselves to its principles. *** If any
commitment in Agenda 21 to “sustainable use and conservation of marine living resources of the
high seas” necessitated a constraint of the traditional high seas freedom, then the Fish Stocks

Agreement is a means of applying the consent that nations have arguably given to Agenda 21.5%

™7 A more detailed discussion of the precautionary approach will take place in Chapter 4.

% Article 8(4) of the Fish Stocks Agreement says that only nations that are members or participants of
regional fishing organisations or apply their conservation measures shall have access to the fishery
resources. Article 17(1) places an obligation on states to cooperate in the conservation and management
of straddling and highly migratory stocks even if the state is not a member of a fishing organisation.

™ Bratspies, R. Supra, fn 599, 239

50 1pid

801 Article 22(1)(f) also gives inspectors the power to use force against vessels on the high seas even if they
are non-parties.

892 palmer, G. Supra, fn 742, 271

%3 Ibid, 272

804 Bratspies, R. Supra, fn 599, 244

%5 Ibid
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If so, states would be bound by the Fish Stocks Agreement because of their consent to Agenda
21. This also raises implications about other future Treaties that embody the principles of
Agenda 21. States could find themselves bound by provisions of such Treaties simply by
consenting to Agenda 21. However, an alternative argument is that Agenda 21 is simply a
means of outlining possible future goals rather than evidencing consent to new management
regimes.?® The generality of Agenda 21 and the absence of specific proposals for future regimes
- make it improbable that states intended to be bound by future agreements that arise from its
principles.®*” The high seas provisions of the Fish Stocks Agreement that affect non-parties
would have been implicitly agreed to by those parties if it constitutes customary international
law.*® Consistent state practice is a necessary prerequisite for the formation of customary law
and the absence of similar enforcement mechanisms in the management regimes of any regional
management organisations implies that tlie enforcement procedures are not customary law and

are therefore invalid, *®

Agenda 21 also contains a chapter on biological diversity. Krill, as the base of the Antarctic
marine éc.osystem, are a necessity for maintaining species biological diversity in Antarctica.®'
Chapter 15 of Agenda 21 is directed more towards supporting the Convention on Biological
Diversity, which was simultaneously introduced at the Rio Conference, rather than outlining any
new ﬁrinciples. Indeed, one of its stated intentions is to support the Biodiversity Convention as
well as to improve the conservation and sustainable use of biological diversity.*"! The principles
contained in Agenda 21, like the Biodiversity Convention, are also very general and do not go
into a great deal of detail as to how they are to be achieved.®? These requirements are similar to
those of the Biodiversity Convention and, like that Treaty, there are few specific provisions

outlining how such goals are to be achieved.

% Ibid

897 paragraph 17.50 also simply calls for a conference to be held on highly migratory species. There are no
detailed provisions governing such species, making it less likely that states consented to a management
regime concerning them.

808 Bratspies, R. Supra, fn 599, 244

9 Ibid, 246

810 The importance of krill to biological diversity has been discussed in the previous chapter.

810 paragraph 15.1, Agenda 21

812 paragraph 15.5, for example, requires governments to develop or strengthen plans for the conservation
and sustainable use of biological diversity; integrate such strategies; take action to conserve ecosystems
through in situ conservation; and promote the recovery of threatened and endangered species.
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Agenda 21 also uses similar vague language to the Biodiversity Convention calling on states to
“promote cooperation” and “strengthen support” for regional instruments. Such provisions fall a
long way short of a strong requirement for coordinated efforts to achieve conservation and
sustainable use of biological diversity. The provisions of Agenda 21 add little to the Convention
on Biological Diversity. Both instruments are extremely weak because of their general nature.
As discussed previously, their real strength lies in focussing the attention of states on the issue of
conserving biodiversity and placing political and legal pressure on states to adopt necessary

conservation measures.

1L Earth Summit +5

Five years after Agenda 21 was introduced, in June 1997, the UN General Assembly held a
special session (also known as the Earth Summit +5) to review the implementation of the
Agenda.*® Out of this conference came a General Assembly resolution called the Programme
for the Further Implementation of Agenda 21. The opening paragraphs of this resolution
constitute an acknowledgement of the problems still being faced since Agenda 21 was
formulated.*™* These provisions merely recognise current problems and do not suggest any
solutions, making them of little consequence. However, they do once again focus the attention of

states on these issues and the need to strengthen and improve environmental regulation such as

international fisheries management regimes.

#13 L ee, J. 2000. The Underlying Legal Theory to Support a Well-Defined Human Right to a Healthy
Environment as a Principle of Customary International Law. Columbia Journal of Environmental Law, Vol
25:283-340 at 322, 133 countries took part in Earth Summit +5 (Lee, J. Supra, fn 859, 322).

814 paragraph 9 of the programme acknowledges that marine fish stocks are still being used at rates beyond
their viable rates of regeneration. Paragraph 10 lists achievements since the Rio Conference, including the
Convention on Biological Diversity and the Fish Stocks Agreement and observes that they still need to be
carried out and their provisions may need to be strengthened for this to occur.
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The Programme also has a section devoted to the oceans and seas.*”® This section recognises the
problems with overfishing and the need for greater implementation of regional fisheries
agreements. However, the section simply states that there is “an urgent need” for action in these
areas, creating no binding obligations and doing nothing at all to address the problem. The Earth
Summit +5 resolution outlines no potential solutions for such problems and contains no binding
agreements in relation to marine resources. As such it offers nothing additional to Agenda 21

that could help to protect the Antarctic krill.

Earth Summit +5 has been touted as a failure because there was no formulation of binding
environmental targets by the participants.®'® Participants in the conference did not support a
renegotiation of Agenda 21.%" Earth Summit +5 added little to Agenda 21 but it still reiterated
the need for the world community to take further action to deal with problems facing the

environment such as the issue of overfishing in the world’s oceans.

815 paragraph 36 recognises the progress made since the Rio Conference in the fisheries area, but that fish
stocks continue to decline. The paragraph also acknowledges that “there is a need for” concerted action by
all countries so that relevant international agreements concerning fisheries management and conservation
can be implemented. However, simply recognising a ‘“need” for such action creates no binding obligation
and there is nothing to say how this will be achieved. Paragraph 36 acknowledges that “there is an urgent
need for” a:number of actions to be conducted by states. These actions include the ratification and
effective implementation of relevant fisheries agreements; better identification of priorities for action to
promote conservation and sustainable use of marine resources; greater international cooperation to support
the strengthening of regional agreements for protection and sustainable use of the oceans; and governments
to prevent or eliminate overfishing by adopting management regimes to ensure sustainable management.
816 Farr, K.T. 2000. A New Global Environmental Organisation. The Georgia Journal of International and
Comparative Law, Vol 28: 493-525 at 493

817 Earth Summit Review Ends with Few Commitments. United Nations Department of Public Information -
DPI/1916/SD - July 1997, UN website http://www.un.org. Even the President of the General Assembly at
ithe time, Ambassador Razali Ismail of Malaysia, stated that the outcome of the Earth Summit +5 was
“sobering” and a “wake-up call” for states. The President observed that the absence of any strong
agreements for action from the conference was a result of the “enormous difficultics of overcoming short-
term and vested interests that would enable concrete commitments to specific targets and to global
programmes" (Earth Summit Review Ends with Few Commitments. United Nations Department of Public
Information - DPI/1916/SD - July 1997, UN website http://www.un.org).
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Iv. The Code of Conduct for Responsible Fishing

The Code of Conduct for Responsible Fishing is a Code that outlines the duties of states that
need to be fulfilled in order to promote responsible fishing."’® The UN Food and Agriculture
Organisation (FAO) completed the Code in 1995 and it was adopted by the Twenty-eighth
Session of the FAO Conference on 31 October 1995.*" The Code of Conduct is a voluntary
agreement,’” leaving it open to the criticism that it is a weak instrument that states will only
follow when it suits them. The voluntary nature of the Code has actually been a major benefit
because it has allowed the instrument to address a much wider range of topics than a binding
Treaty ever could.*”! ‘The Code’s principles are intended to apply universally to fishing
activities®”? which gives it a greater scope than a binding Treaty could ever hope to achieve. The
rationale behind the Code is that structural change is needed if sustainability objectives are to be
met for world fisheries. ** The Code’s provisions adopt the idea of sustainable use and are |
relevant to the protection of krill on the Antarctic high seas. High seas protection is vital for the
effective introduction of a krill fishing ban and is equally necessary if precautionary catch limits

are maintained instead.

The universal connotations of the Code make it extremely beneficial for the protection of high
seas Antarctic krill. The Code applies to all fishing and all bodies having an interest in it,
including states, fishing organisations and individuals involved in the industry. *** The Code’s
principles are mainly intended to apply to the conservation, management and development of
fisheries, although they also épply to other fisheries areas such as processing, trade, aquaculture
and research. *** One of the main objectives of the Code is to formulate principles for

responsible fishing and for the implementation of national policies governing such fishing, %

818 The Code had its origins in the International Conference on Responsible Fishing that was held in
Cancun, Mexico in May 1992. The Declaration of Canclin was the result of that conference. This
instrument outlined the need for a comprehensive fisheries regime governing the concept of responsible
fisheries, which included the sustainable use of such fisheries resources. The Declaration also gave
support to a Code of Conduct for Responsible Fishing being drafted in the future (Doulman, D.J, 1998,
The Code of Conduct for Responsible Fisheries: The Requirement for Structural Change and Adjustment
in the Fisheries Sector. UN FAO website, http://www .fao.org). Some movement towards drafting the Code
took place, but the impetus for its completion came from the Rome Consensus on World Fisheries in 1995.
This consensus urged governments to complete the Code (Annex 2, FAO Code of Conduct on Responsible
Fisheries 1995) so that greater action could be taken to prevent overfishing and it was adopted by the FAO
Ministerial Conference on Fisheries in 1995.

S UN FAO website, http://www.fao,org

820 Article 1.1, FAO Code of Conduct for Responsible Fisheries 1995

82! Doulman, D.J. 1998, Supra, fn 864

822 Carr, C.J. and Scheiber, H.N. Supra, fn 837, 70

823 Doulman, D.J. 1998. Supra, fn 864

824 Article 1.2, FAO Code of Conduct for Responsible Fisheries 1995

825 Article 1.3, FAO Code of Conduct for Responsible Fisheries 1995

826 Article 2, FAO Code of Conduct for Responsible Fisheries 1995
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The Code can be used as a guideline when states are formulating legislation on responsible
fisheries or are drafting international instruments on the subject. *” This guidance function also
aids individuals who are involved in the fishing industry.*® Like many soft law instruments, this
guid'ance function helps to outline expected standards of behaviour. States can draw on the
Code’s provisions when drafting national legislation because of these expected standards. The
Code will benefit krill ’if states adopt its provisions because of its detailed conservation goals.
However,’these goals will only help to justify a comprehensive fishing ban if they have a

primarily environmental focus.

The Code is intendéd to “promote protection of living aquatic resources and their environments
and coastal areas”.*” The Code recognises that a right to fish comes with an obligation to fish in
a responsible manner that ensures conservation.*® The Code’s focus on maximum sustainable
yield and optimum utilisation does imply that there is an underlying development goal in the
Code. However, as previously mentioned, a concept of sustainable use that requires the
objectives of optimum utilisation and maximum sustainable yield could still leave room for a
moratorium on krill fishing if one focuses on the optimum utilisation of other species in the
Antarctic ecosystem. Protecting krill would allow the Antarctic ecosystem as a whole to have
greater biological security and produce a greater biological yield. Accordingly, a krill fishing

moratorium would still arguably be consistent with the Code’s objectives.

7 Ibid

5 Ibid

829 Article 2(g), FAO Code of Conduct for Responsible Fisheries 1995

830 Article 6.1, FAO Code of Conduct for Responsible Fisheries 1995. States are required, under Article
7.1.1 to adopt measures for the long-term conservation and sustainable use of fisheries resources. Such
measures should be aimed at long-term sustainability by “promoting the objective of optimum utilisation.”
(Article 7.1.1). This provision also requires resources to be available for present and future generations
(Article 7.1.1). The provision recognises the concepts of sustainable development and intergenerational
equity that have been previously outlined in other instruments such as Agenda 21. Article 6.2 of the Code
also supports these concepts. Article 7.2.1 also recognises the overriding importance of long-term
sustainability in management measures. However, it also requires states to adopt measures to “maintain or
restore stocks at levels capable of producing maximum sustainable yield”.
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The objective of maximum sustainable yield does, as previously discussed, carry with it a unique
set of problems. As discussed, the maintenance of a particular stock at a level ensuring its - |
maximum sustainable yield will not necessarily mean that interrelated stocks will be kept at such
a level. Maintaining one stock at a level ensuring maximum sustainable yield can actually
prevent some dependent species being restored to levels of maximum sustainable yield.
However, it is submitted that the Code permits krill conservation measures that do not embrace
the concept of optimum utilisation of krill at a level of maximum sustainable yield.**' If the
short-term goals of krill harvesting compromise the conservation and sustainable use of krill or
their dependent species, then a comprehensive ban (or a level of protection less than optimum
utilisation) is arguably permissible. Relevant environmental factors, such as the potential for
dependent species to be depleted or unable to recover to levels of maximum sustainable yield
would also qualify the need to maintain krill at maximum sustainable yield. Requiring krill
fishing at a level lower than maximum sustainable yield can facilitate the recovery of other
species, such as the baleen whales, in accordance with the long-term conservation objectives of
the Code. The long-term conservation and sustainable use of dependent fish stocks would be
threatehed if krill were optimally utilised and maintained at maximum sustainable yield. This is
more likely given increased demand for krill products and the development of new products. A
comprehensive ban, or a level of protection that did not permit optimum utilisation, would

prevent the Code’s objectives being compromised.

The Code of Conduct also appears to allow a less stringent approach than optimum utilisation of
all target species. The Code recognises the need to consider the impact on species that are
associated with, or dependent upon, target stocks or belong to the same or an associated
Aecosystem.m This seems to embody a similar approach to ecosystem management because it is
an approach that does not just focus on conserving target species. 833 Such an approach would
allow conservation of krill at less than a level of optimum utilisation and, arguably, allows a
complete krill harvesting ban, at least in the short-term because of the likely expansion of krill
industry. The key role of krill in the Antarctic ecosystem means that its exploitation can have a
major impact on dependent species populations and, as discussed, its harvesting can dramatically
effect local predator populations. This thesis submits that the Code’s recognition of interspecies
impacts permits a complete krill fishing ban because such species are likely to be affected by

krill harvesting in a way that does not permit their long-term conservation and sustainable use.

831 Article 7.2.1 states that this requirement is to be “qualified by relevant environmental and economic
factors”. Article 7.1.1 also states that short term considerations should not compromise the objectives of
long-term conservation and sustainable use.

832 Article 7.2.3 and Article 6.2, FAO Code of Conduct for Responsible Fisheries 1995. This provision
also requires relationships among ecosystem populations to be assessed.

83 Song, Y. 1997. Concluding Perspectives on Ecosystem Management: Comments on Mr. Carr's
Presentation. Ecology Law Quarterly, Vol 24: 861-864 at 862
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Furthermore, Article 7.5 of the Code of Conduct specifically recognises that states should take a
precautionary approach to fisheries management. The Code does not outline which form of the
precautionary approach should be adopted. Accordingly, because of the scientific uncertainty
surrouriding krill population a strong form of the precautionary approach would justify the
introduction of a krill fishing moratorium and would appear to be consistent with the provisions

of the Code.

The Code also offers krill protection in its requirement that measures conserve the biodiversity of
“ecosystems and protect endangered species.** The Code supports this requirement by making it
a necessity for users of living resources to conserve aquatic ecosystems® > and to promote the
diversity of fisheries resources.*® The Code, if adopted by states, will be important for ensuring
that the fisheries objectives of the Convention on Biological Diversity are achieved.®” The
previously discussed importance of krill to maintaining biodiversity, arguably, permits a
complete ban under the Code, or at least allows exploitation at a level less than optimum
utilisation. The Code also requires that any depleted stocks should be allowed to recover or be
actively restored “where appropriate”. ®** Depleted stocks that are dependent on krill can be
actively restored, or allowed to recover, by protecting their main food supply of krill. A greater
food supply would allow greater levels of recruitment for depleted stocks and hasten their
recovery. The requirement to correct adverse environmental impacts merely “where appropriate”
weakens the application of these provisions to a complete krill fishing ban because of krill

fishing interests.®* This is despite the fact that a comprehensive harvesting ban could allow the

reversal of environmental impacts on depleted species such as baleen whales.

84 Article 7.2.2, FAO Code of Conduct for Responsible Fisheries 1995

835 Article 6.1, FAO Code of Conduct for Responsible Fisheries 1995

836 Article 6.2, FAO Code of Conduct for Responsible Fisheries 1995

%7 De Fontaubert, C., Downes, D.R. and Agardy, T.S. 1998. Biodiversity in the Seas: Implementing the
Convention on Biological Diversity in Marine and Coastal Habitats. Georgetown International Law
Review, Vol 10: 753-854 at 791

88 Article 7.2.2, FAO Code of Conduct for Responsible Fisheries 1995, This is mirrored in article 6.3
which requires states to take measures to rehabilitate populations “as far as possible and when
appropriate”.

59 Active recovery only applies ‘“where appropriate”, which weakens this provision. In determining long-
term conservation and sustainable use, fishers’ interests are also to be taken into account (Article 7.2.2).
The adverse environmental impacts from human activities on resources are also to be assessed and
corrected “where appropriate” (Article 7.2.2). The interests of krill fishers may appear to prevent complete
conservation of krill under the Code’s provisions, despite potential threats to other species from krill
harvesting.
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Management measures

The Code also focuses on the preferred approach to stock management, Its approach is similar
to that of CCAMLR.** Such an approach is nec.essary for krill because of the effects on
localised predator krill harvesting and the possibility of separate genetic populations of krill
existing.**' The Code of Conduct contains guidelines on management measures that require
states to ensure that fishing volumes are consistent with the level of fisheries resources.*? The
Code requires states and regional fisheries organisations to implement measures to facilitate the
sustained recovery of resources threatened with depletion. * This paper submits that these Code
provisions support a krill fishing moratorium. The recovery of currently depleted krill dependent
stocks, such as baleen whales, can be hastened by a compreheﬁsive harvesting ban. As
previously discussed, current competition from other krill dependent stocks inhibits the recovery

of baleen whales.and their recovery can be facilitated by total krill protection.

When evaluating alternative conservation and management measures, the Code requires cost
effectiveness and social impact to be considered. *** The choice between a comprehensive
harvesting ban and a lesser form of protection (such as maintaining precautionary catch limits)
will be influenced by the social impact on current krill f:lshers and the impact and cost of a total
fishing ban on current krill markets. However, the comprehensive approach embodied in the
Code can help fishers to avoid the competitive need to fish in an unsustainable manner. The
vessels of all states will be required to use the same methods, rather than being forced to cut
costs by using unsustainable practices.** The Code also requires conservation and management
measures to be continually reviewed to determine their efficacy. 5

Any comprehensive ban that was implemented now could be reviewed and lifted or limited to
sensitive areas in the future if it was not effective or it was not facilitating the recovery of

depleted stocks such as-baleen whales.

840 Article 7.3.1 advocates a management approach that focuses on the whole stock unit over its entire area
of distribution.

¥ These two issues and the uncertainty surrounding them are discussed in Chapter 1.

¥2 Article 7.6.1, FAO Code of Conduct for Responsible Fisheries 1995

343 Article 7.6.10, FAO Code of Conduct for Responsible Fisheries 1995

8 Article 7.6.7, FAO Code of Conduct for Responsible Fisheries 1995

5 De Fontaubert, C., Downes, D.R. and Agardy, T.S. Supra, fa 883, 793

846 Article 7.6.8, FAO Code of Conduct for Responsible Fisheries 1995
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Transboundary Stocks and Highly Migratory species

The Code of Conduct also specifically focuses on straddling, highly migratory and high seas fish
stocks. However, it only offers weak protection for these species because of the way in which its
provisions are drafted.*”” It is also unclear whether krill come within the debﬁnition of highly
migratory stocks because the expression is not defined, and as mentioned earlier, it is not clear
whether krill‘ are localised or highly migratory. The Code states that its provisions are to be
“Interpreted and applied in conformity” with the Law of the Sea Convention and in “a manner
consistent” with the Fish Stocks Agreement. *** The Fish Stocks Agreement does not define the
expression either but the Law of the Sea Convention does not include krill within its specific
definition of highly migratory stocks. If the Code is to be “interpreted and applied in
conformity” with the Law of the Sea Convention, then krill may not be highly migratory stocks

and would not be covered by these provisions of the Code.

The Code of Conduct also contains provisions that strengthen the role of regional fisheries
organisations. If such an organisation already exists and has competcncebto establish
conservation and management measures, states are required to cooperate by becoming a member
or participants of the organisation. ® States that are not members should still cooperate By
giving effect to conservation and management measures of the organisation. 0 These provisions
can givevweight to the validity of CCAMLR’s conservation and management measures and can
help to persuade other states to either join the organisation or to conform to its measures.

However, the Code still does not give total support to regional management organisations.®!

847 Article 7.1.3 states that nations “should cooperate to ensure effective conservation and management” of
highly migratory, straddling, transboundary and high seas fish stocks. As discussed, an obligation to
“cooperate” may weaken conservation provisions aimed at these fish stocks. Despite this failing, the
obligation to ensure “effective” conservation and management may place a greater duty on the state than
merely one to cooperate. The requirement of “effectiveness” may mean that a state has to take genuine
measures to protect these stocks, rather than simply cooperating regardless of the outcome. However,
“effectiveness” may also cause problems of interpretation because of the subjectivity involved in defining
such a concept (Bratspies, R. Supra, fn 599, 235). States may place their own slant on what constitutes
“effective” conservation of these stocks. The objective is to be achieved “where appropriate” by
‘establishing a regional fisheries organisation (Article 7.1.3). This may suggest that parties should conform
to CCAMLR s conservation measures.

88 Article 3.1 and 3.2(a), FAO Code of Conduct for Responsible Fisheries 1995

8 Article 7.1.4, FAO Code of Conduct for Responsible Fisheries 1995

850 Article 7.1.5, FAO Code of Conduct for Responsible Fisheries 1995 :

851 Article 7.3.4 also requires states and “where appropriate” regional fisheries organisations to “foster and
promote” international cooperation and coordination in all matters related to fisheries. This provision
gives added support to the need for consistent conservation measures governing Antarctic krill that are
subscribed to by all states. Simply requiring these bodies to “foster and promote” such coordination and
only “where appropriate” decreases the strength of the section. Although there is an increased emphasis on
regional organisations in the Code, there is still less than total support for such organisations, If States
wish to take action through non-fishery organisations which could affect a competent organisation’s
measures, they are required to consult in advance “to the extent practicable” and take its views into
account (Article 7.3.5). However, prior consultation is not essential and even with consultation an
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The Code attempts to provide a comprehensive guide for responsible fisheries that can ensure
conservation and sustainable development of fisheries resources. The Code is, however, too
broad in scope to provide adequate protection and is not be defined with sufficient clarity, *2
Such an approach weakens the Code because states have discretion in how it is to be
implemented and the generality of the provisions also makes it difficult for states to know how
they should be applied. There are articles of the Code that outline areas, such as fisheries
management and operations measures, in much greater detail. Furthermore, the FAO has
developed, and is continuing to develop, technical guidelines that describe how the Code is to be
applied.* Such guidelines provide much greater detail on how the provisions of the Code
should be implemented.** FAO members have voiced their strong support for ‘these guidelines

as important tools for the implementation of the Code. 855

The Code’s generality is one of many problems that hamper its implementation. For the Code to
operate effectively, it is necessary for cooperation to exist between a large number of different |
groups including government, fishers, non-government organisations, and consumers. **¢ The
large scale of cooperation required moans that implementation of the Code will result in gradual
changes, rather than rapid results.*” This is especially true for krill because of the unique
difficulties surrounding Antarctic sovereignty and the large area of high seas that krill inhabit in
the Southern Ocean. Many FAO members have also expressed concern at the lack of financial
and technical support they have received to implement the Code. 858 If some states do not have
the funds or knowledge :to introduce the Code then it will be less effective and its potential to

provide a truly comprehensive regime will be reduced.

organisation’s views simply need to be taken into account. The provision detracts from the other Code
provisions that support regional organisations because it allows states to potentially take actions that
conflict with a regional organisation’s conservation measures.

852 Bratspies, R. Supra, fn 599, 235. For example, the Code’s general principles outlined in Article 6
require states to prevent overfishing, however, they do not specify when states should take such measures,
how overfishing is to be prevented, or the definition of overfishing. This particular section (Article 6),
however, forms part of the Code’s general principles.

¥53 Doulman, D.J. 1998. Supra, fo 864

¥4 For example, the technical guidelines concerning sustainable development advocate the need to
introduce a ‘“‘sustainable development reference system” that could be used to develop and organise
indicators that allow states to determine if sustainable development goals are being met within the ocean
environment.

855 FAO Report of the 24™ Session of the Committee on Fisheries, Rome, 26" February —

2" March 2001.

856 Doulman, D.J. 1998. Supra, fu 864

7 Ibid

58 FAO Report of the 24" Session of the Committee on Fisheries, Rome, 26™ February —

2™ March 2001.
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Other developed states are now being called on by the FAO to give increased technical support
and financial assistance to ensure that the Code is effectively implemented by developing states.
89 This demonstrates another major obstacle that must be overcome to effectively introduce a
comprehensive harvesting ban. Not only must there be strong legal obligations on all states in
respect of marine species, states must also actually implement those measures in practice.
Without sufficient technical and financial support, many states will find it impossible to
adequately implement the conservation measures of international instruments such as the Code.
Efforts are currently being made by the UN to resolve the difficulties arising from a lack of
resources (see, for example, the discussion later in this Chapter concemihg the creation of an
Assistance Fund by the UN General Assembly). However, the UN FAO itself has recently
expressed concerns “over the lack of concrete steps taken to ensure the effective application of
[the FAO Compliance plan; the FAO Code of Conduct; the FAO International Plan of Action;
and the UN Fish Stocks Agreement], despite national commitments. This situation was caused
by a variety of reasons, most importantly by the lack of technical and financial capacity and

administrative hurdles.”®®

Although the Code can provide a comprehensive conservation regime, its voluntary status
lessens its potential effectiveness. If the Code is merely voluntary then states can simply ignore
its provisions when it suits them or can interpret or apply them in a convenient manner. This will
also prevent the Code being a truly comprehensive regime because some states can-always
decide to ignore its provisions. As discussed, enforcement against third parties is one of the
major problems of fisheries conventions. If states refuse to abide by the Code, then it would be
in danger of failing to provide any meaningful solution to the overfishing problem. The Code,
however, like many other soft law instruments, provides guidelines on how states should act or

- provides an expected standard of behaviour. There is already some evidence that states do regard
the Code as the proper standard for responsible fisheries. The Code has already been voluntarily

implemented by the national legislation of many states.*’

59 Ibid

80 paragraphs 46 and 47, Report on the work of the United Nations Open-ended Informal Consultative
Process on Oceans and the Law of the Sea at its fifth meeting, A/59/122, 2004

8! The Philippines, for example, has adopted the Philippine Fisheries Code which incorporates many of
the provisions in the Code of Conduct (Shannon, D. 2002. The Future of Municipal Fisheries in the
Philippines: Does the Philippine Fisheries Code Do Enough? Pacific Rim Law and Policy Journal, Vol 11:
717-743 at 732). Canada is also developing a national Code that draws on the provisions of the FAO Code
(Carr, C.J. and Scheiber, H.N. Supra, fn 837, 72) and the National Marine Fisheries Service of the US
supports the Code of Conduct and has outlined a plan to implement it (Vigneron, G. 1998. The Most
Recent Efforts in the International Community to Implement the 1995 United Nations Straddling Fish
Stocks Agreement. Colorado Journal of International Law and Policy: 225).
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As discussed previously, soft law instruments can “harden” into customary law if there is
evidence of a state practice consistent with such agreements and if there is evidence bf opinio
Juris. The adoption by states of the Code’s provisions provides some evidence of state practice,
although it would need to be adopted by a majority of states before it became part of customary
law. The soft law nature of the instrument suggests that there is no opinio juris because states
may not regard it as a binding practice. However, the adoption of its principles in national
legislation and the support for its principles in subsequent international instruments can provide
evidence of opinio juris. Even if the Code is customary law this will not necessarily add to its
effectiveness because, as discussed, customary law imposes only a weak obligation, although as

discussed it is unlikely that the Code would currently constitute customary law.

The Rome Declaration

One of the subsequent instruments that provide support for the Code of Conduct is the Rome
Declaration.* The Declaration gives direct support for the Code, calling upon users of fisheries
resources to apply it.**® The Declaration also adds its support to other approaches oﬁtlined in the
Code such as sustainability** and the ecosystem approach. ** 1t also mandates encouraging
further growth in sustainable aquaculture.**® This objective is, arguably, not in accordance with a
total krill fishing ban. As discussed, krill has recently been used in aquaculture both as a diet
supplement and as an additive that stimulates feeding and can increase production. A complete
ban**’ would not accord with the objective of encouraging further growth in aquaculture because

of krill’s potential to substantially increase that growth.*®®

82 This Declaration was adopted unanimously by an FAO Ministerial Meeting in Rome on 10 and 11

March 1999 (The Rome Declaration on the Implementation of the Code of Conduct for Responsible
Fisheries 1999). 126 Members of the FAO supported the Rome Declaration.

863 Article 12(1), The Rome Declaration on the Implementation of the Code of Conduct for Responsible
Fisheries 1999 .

84 Article 12(c) and (n), The Rome Declaration on the Implementation of the Code of Conduct for
Responsible Fisheries 1999

865 Article 6 and Article 12(c), The Rome Declaration on the Implementation of the Code of Conduct for
Responsible Fisheries 1999

86 Article 12(n), The Rome Declaration on the Implementation of the Code of Conduct for Responsible
Fisheries 1999 , :

87 There are, of course, other species of krill that exist outside Antartica.

58 However, Article 12(c) states that highest priority is to be accorded to achieving sustainability of
aquaculture “within the framework of the ecosystem approach”. Because of the reliance of so many other
species on krill, its exploitation for aquaculture growth may not be necessary under the Rome Declaration
if an ecosystem approach is applied.
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The Rome Declaration also emphasises the central role that is given to regional organisations in
the Code of Conduct.*® Strengthening of regional management or'ganisations such as CCAMLR
will aid the implementation of the Code’s principles and could therefore benefit the Antarctic
krill. There is also recognition in the Declaration of the need for financial and technical

assistance for developing states to achieve this goal.870

The use of language in the Rome Declaration suggests that it is a non-binding soft law
instrument.?”! However, the reiteration of the Code of Conduct’s principles in the Declaration is
a step towards custorﬁary acceptance, especially since it was unanimously adopted by 126 states.
At the very least, it will increase pressure on other States to abide by the Code of Conduct’s
principles which could potentially give added protection on the high seas in Antarctica if more

pressure were placed on States to join regional fishing organisations such as CCAMLR.

A further Rome Declaration on IUU fishing was made by the FAO Ministerial Meeting on
Fisheries on 12 March 2005. The Declaration made statements including that participants would
“renew our efforts” to undertake activities such as implementing effective catch certification
schemes; adopting market-related measures (in accordance with international law including
principles contained in WTO agreements); ensuring appropriate deterrent sanctions are contained
in national legislation; and taking action to implement appropriate monitoring, control and
surveillance mechanisms.*” This new Rome Declaration goes much further because it actually

attempts to describe some of the measures that should be taken to prevent IUU fishing, including:

e Supplementation of current monitoring, control and surveillance systems by encouraging
fishing fleets to report any suspected IUU fishing they observe;

e Exchanging vessel monitoring system and observer data between regional management
organisations; '

e Developing a comprehensive global record of fishing vessels with the FAO;

869 Article 8 recognised the “important role that regional fishery management organisations can play in
respect of the implementation of the Code of Conduct.” Article 12(d) gives an undertaking by the parties
that adopted the Declaration that they will collaborate with states and governmental and non-governmental
organisations to promote the effective implementation of the Code of Conduct.

870 Article 5, The Rome Declaration on the Implementation of the Code of Conduct for Responsible
Fisheries 1999. Article 12(i) also “urges” the FAO to aid such countries and “invites” donor agencies and
funding institutions to increase technical and financial assistance. The lack of any clear requirement for
parties to the Declaration to provide aid to developing countries is a weakness and merely “urging” or
“inviting” them to do so will not solve the implementation problems caused by poor funding and lack of
technical knowledge.

87! The Declaration uses terms such as “encourage”, “call upon”, “invite” and “urge”, rather than using
language that would designate a binding obligation.

872 Rome Declaration 1995. FAO Ministerial Meeting on Fisheries, 12 March 2005.
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e Developing and effectively implementing internationally agreed boarding and inspection
regimes in accordance with international law;

e Strengthening coastal and port state measures and effectively regulating transhippment
with the objective of preventing IUU fishing; and |

e Resolving to provide financial and technical assistance to developing states to implement

measures such as vessel monitoring systems."”

This new Rome Declaration highlights real actions that need to be taken to combat IUU fishing.
As such, it provides a real blueprint for action and gives strong guidance to states as to what they
need to do to fight IUU fishing. The methods of enforcement outlined by this new Rome

Declaration will be analysed later in this thesis.

The Kyoto Declaration

Another international instrument that lends support to the Code of Conduct is the Kyoto
Declaration.®” The aim of the conference leading up to the Declaration was to formulate
measures that would ensure that fishing makes a sustainable contribution to food security in the

5
future. ¥’

The Declaration also recognises the FAO’s prediction of a potential shortfall in the
supply of fishery products by 2010 which could adversely affect world food security.*’® The
Declaration contends that this shortfall can be reduced by adopting the measures included in the
instrument.®”” The Declaration supports states taking “steps for effective application” of the
FAO Code of Conduct, including timely enactment of domestic legislation, in order to alleviate
the potential future shortfall. *”® It also gives support to the Law of the Sea, Fish Stocks and

Compliance Agreements as a means of solving the potential problem. 87

57 Ibid
¥7% The International Conference on the Sustainable Contribution of Fish to Food Security took place in
Japan on 4 to 9 December 1995. The 95 countries that attended the conference adopted the Kyoto
Declaration and Plan of Action on the Sustainable Contribution of Fisheries to Food Security by consensus
(UN FAO website, http://www.fao.org).
875 UN FAO website, http:/www.fao.org
876 Article 3, Kyoto Declaration on the Sustainable Contribution of Fisheries to Food Security 1995
877 Article 4, Kyoto Declaration on the Sustainable Contribution of Fisheries to Food Security 1995
2;{; Article 5, Kyoto Declaration on the Sustainable Contribution of Fisheries to Food Security 1995

Ibid
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Parties to the Declaration are, however, under little real obligation, besides a moral one, to
effectively apply the Code.*® The Kyoto Declaration, like the Rome Declaration, is useful as a
justification for applying political pressure or as a means of cementing the Code of Conduct’s

principles as expected standards of behaviour or as customary law.

The Kyoto Declaration recognises the role that marine fisheries and aquaculture play in
providing food security to the world.*®  The main objective of the Declaration is therefore the
protection of future fisheries resources for the purpose of providing a sustainable food source in
the future and to also use aquaculture for this goal ** The Rome Declaration also supports the
Kyoto Declaration and Plan of Action® and the objective of ensuring a sustainable contribution

88 The Rome Declaration requires fisheries

of fisheries to the attainment of world food security.
management to “promote” the availability of fisheries resources for food security.*® This goal of
food security appears to be at odds with a complete krill fishing ban. As discussed, krill can have
enormous benefits to the aquaculture industry both as a dietary supplement and as a feeding
stimulant. Krill have also been touted as a potential protein source for human consumption.

Given the potential for krill to contribute to world food security, then it is unlikely that a

comprehensive harvesting ban would accord with this goal.

Another objective of the Kyoto Declaration is to make optimum use of harvests, including
unexploited or underexploited resources, and to identify new, harvestable aquatic resources.**®
At present, Antarctic krill are exploited at a level that does not even come close to the
precautionary catch limits set by CCAMLR, so they could be seen as an underexploited

resource®® that, under the Kyoto Declaration, should be exploited to optimum level.

880 However, parties to the Declaration are merely required to “consider” being parties to these
instruments, which provides little real obligation for them to join. The declaration of support for the Code
of Conduct requires “steps for effective application”, rather than merely a consideration, but what
constitutes “effective” application is really, without specific guidance, a subjective matter for each state.
The parties to the Declaration also “declare that we should” adopt such measures, rather than requiring
them to be adopted.

81 Article 1, Kyoto Declaration on the Sustainable Contribution of Fisheries to Food Security 1995

#2 The Code of Conduct itself also recognises this food security objective and the Code is intended to
“promote the contribution of fisheries to food security and food quality, giving priority to the nutritional
needs of local communities” (Article 2(f), FAO Code of Conduct for Responsible Fisheries 1995).

883 Article 11, The Rome Declaration on the Implementation of the Code of Conduct for Responsible
Fisheries 1999

884 Article 12(n), The Rome Declaration on the Implementation of the Code of Conduct for Responsible
Fisheries 1999

885 Article 6.2, The Rome Declaration on the Implementation of the Code of Conduct for Responsible
Fisheries 1999

886 Articles 15 and 16, Kyoto Declaration on the Sustainable Contribution of Fisheries to Food
Security 1995 ' v

87 Although given the uncertainty of krill population estimates and the potential effects of krill
exploitation on another species, it is not certain that krill are actually underexploited.
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The Declaration also “seeks to provide an environment” in which commercial fishers can “make
an optimum contribution to economic and social welfare”.**® Arguably, allowing commercial
fishers to exploit krill to some extent is necessary to provide them with an environment that can
help to make an optimum contribution to economic welfare. However, a comprehensive ban is

not completely at odds with the Kyoto Declaration.

The Kyoto Declaration also supports the goal of conserving and sustainably using aquatic
biological diversity including the prevention of genetic erosion and species’ extinction.*® Krill,
as discussed, are impdrtant for maintaining aquatic biological diversity in Antarctica and their
exploitation, even to a minor degree, could threaten currently depleted species that are dependent
on krill. Krill fishing, even on a small scale, can also cause genetic erosion by potentially
endangering local predator populations because of localised krill fishing.*° Furthermore, the
endorsement of the Code of Conduct in the Kyoto Declaration suggests support for Code
provisions that advocate an ecosystem approach. Such an approach requires the conservation of
species that are related to a target stock. Therefore, an Antarctic krill fishing ban would not
cause a.major conflict with the Kyoto Declaration because, under an ecosystem approach, krill
protection is necessary to ensure that other dependent species are maintained and can be

®! Environmental concerns surrounding krill must always

exploited in a sustainable manner.
remain paramount because of the pivotal role played by krill in the Antarctic ecosystem.
Economic and developmental objectives relating to krill should not be given priority in legal

instruments for this reason.

88 Article 1, Kyoto Declaration on the Sustainable Contribution of Fisheries to Food Security 1995

889 Article 12, Kyoto Declaration on the Sustainable Contribution of Fisheries to Food Security 1995

890 Although, as discussed in Chapter 1, the effect of krill fishing on local predator populations is still
uncertain,

¥1 The Kyoto conference also formulated a set of immediate actions that needed to be taken in its Kyoto
Plan of Action. These actions included the assessment and monitoring of present and future fishery
product production and supply and demand (Article 1, Kyoto Plan of Action on the Sustainable
Contribution of Fisheries to Food Security 1995). The plan of action also required the enhancement of
regional cooperation and cooperation to strengthen “where necessary” existing regional fishery
organisations (Article 2, Kyoto Plan of Action on the Sustainable Contribution of Fisheries to Food
Security 1995). This supports the Code of Conduct’s focus on regional organisations. Cooperation to
strengthen an organisation like CCAMLR could provide greater protection for krill, especially because of
the large areas of high seas in Antarctica in which krill dwell.
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Reykjavik Declaration

The Kyoto Declaration and the FAO Code of Conduct have both had subsequent support in the
Reykjavik Declaration.*®” The conference was an opportunity to decide how ecosystem
conéiderations could form part of fisheries management strategies. ®* The concepts of
sustainable development that were set forth in the Rio Declaration and Chapter 17 of Ageﬁda 21
have found support in the preamble of the Reykjavik Declaration which “recalls” those political
commitments. The preamble and main body also give support to the conservation of living
marine resources by reaffirming the principles of the Law of the Sea Convention and the Code of

Conduct.®*

The Reykjavik Declaration places considerable emphasis on adopting an ecosystem approach
and exploring the best methods of applying such an approach.®® The Declaration gives clear
support for an ecosystem approach in any fisheries management regime. At first glance, the
instrument appears to provide extra support for conservation in the marine environment and
appears to benefit krill. The instrument’s preamble also acknowledges that further scientific
research is necessary to fully implement such an approach.*”® Such undertakings, if carried out
in relation to krill, would enhance krill management processes and would provide them with

better protection.

%2 The Reykjavik Conference on Responsible Fisheries in the Marine Ecosystem took place between 1 and
4 Qctober 2000 in Reykjavik, Iceland (International Institute for Sustainable Development website,
http://www.iisd.ca), The confererice was hosted by Iceland with the cooperation of the FAQ and Norway
(Statement by Halldor Asgrimsson, Minister for Foreign Affairs and External Trade of Iceland, During the
General Debate at the 56 Session of the General Assembly of the United Nations, 21 November 2001),
59 FAO members and observers from 2 non-member nations took part in the conference (UN FAQ
website, http://www.fao.org). Representatives of 3 UN agencies attended and 16 Intergovernmental and
10 Non-Government Organisations were also present (The Reykjavik Conference on Responsible Fisheries
in the Marine Ecosystem. Presentation by Thorsteinn Ingolfsson, Permanent Representative of Iceland to
the United Nations Commission on Sustainable Development acting as the preparatory committee for the
World Summit on Sustainable Development. Second preparatory session, Agenda Item 2(c), 28 January
2002).

%3 International Institute for Sustainable Development website, hitp://www.iisd.ca

8% Jceland’s foreign minister believes there has been little movement on sustainable development
(Statement by Halldor Asgrimsson, Minister for Foreign Affairs and External Trade of Iceland, During the
General Debate at the 56" Session of the General Assembly of the United Nations, 21 November 2001).
The instrument declares the “determination” of parties to continue effective implementation of the Code,
which is the “common and agreed guide in strengthening and building fisheries management systems”
(Article 1, Reykjavik Declaration on Responsible Fisheries in the Marine Ecosystem 1995).

#5 The preamble “recognises” that an ecosystem approach involves taking into account the impacts of
fisheries on the marine ecosystem and declares that states are “convinced” that such an approach would
enhance management performance. The preamble also “affirms” that more effective conservation and
sustainable use can stem from an ecosystem approach that takes species interactions into account.

896 Article 5 recognises this problem and says that parties “undertake” to identify and describe marine
ecosystems; species interactions; diet composition and physical and oceanographic factors affecting
ecosystems, There is also an undertaking to “build or enhance systematic monitoring of natural
variability” and to “improve the monitoring of by-catch”. '
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Uncertainty still surrounds interactions between krill and other species and how environmental
factors affect krill populations. Uncertainty also surrounds the issue of by-catch from krill
harvesting. More research concerning these factors would benefit krill by reducing some of this
uncertainty. However, the Reykjavik Declaration provides little detail regarding which
ecosystems and which species the further research is to be carried out on. Furthermore, there is

no clear financial commitment by specific states to carry out such research.

The Reykjavik Declaration does recognise that problems still exist with current management
rebgimes.897 The Declaration also gives weight to regional fisheries 6rgani§ations by stating that it
is “important to strengthen, improve and where appropriate establish” them. Such a provision
could provide further support for CCAMLR, however, the Declaration fails to specify how such
organisations can be improved and does not place obligations on specific statés to help improve
them.*® The lack of detail in the Reykjavik Declaration is a significant failing. The more recent
soft law embodied in the 2005 Rome Declaration shows the kind of detail that a soft law
instrument should embody. The 2005 Rome Declaration is a high value soft law instrument

because it contains detailed steps that need to be undertaken to combat TUU fishing,

The Reykjavik Declaration also declares its support for the food security objectives present in the
Kyoto Declaration.?”® This gives greater weight to the Kyoto Declaration’s support of the Code
of Conduct and its food security goals.”™ The support for the Kyoto Declaration’s food security
goals must also be élariﬁed by the Reykjavik Declaration’s strong emphasis on ecosystem
approaches to fisheries management. An ecosystem approach means that having some level of
krill harvesting is not mandatory because of krill’s vital role at the base of the ecosystem, despite

the contribution krill can make to food security.

897 Article 2 states that there is a “clear need to introduce immediately effective management plans with
incentives that encourage responsible fisheries and sustainable use of marine ecosystems, including
mechanisms for reducing excessive fishing efforts to sustainable levels.” The Declaration identifies the
“clear need” but then fails to specify how and by whom “immediately effective management plans are to
be introduced”. ‘ '

898 This flaw is also present in Article 6 which states that the “interaction between aquaculture
development in the marine environment and capture fisheries should be monitored through relevant
institutional and regulatory arrangements.” Monitoring of such interaction could aid krill by looking at the
interaction between levels of krill harvesting and the use of krill in aquaculture. However, the provision
simply says monitoring is to take place through relevant institutional and regulatory arrangements without
placing specific obligations on any relevant institutions and without giving any details of the kind of
monitoring that is to take place.

8% The preamble states the “awareness” of parties of the contribution that sustainable use of living marine
resources makes to food security and “confirms” that the ecosystem approach is aimed at ensuring the
cortribution of fisheries to long-term food security as well as conservation and sustainable use. Article 1
also expresses the “determination” of the parties to continue the effective implementation of the Kyoto
Declaration.

%% Although, merely expressing “determination” falls a long way short of any binding obligation.
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The Reykjavik Declaration has also identified some of the problems in implementing the Code of
Conduct and seeks to rectify them. The Declaration does seek to address the problem that some
states have in implementing the Code because of financial and technical deficiencies, but simply
“urging” organisations to help and expressing “determination” to support such countries may not
be enough.” A solid commitment or a binding agreement to help such countries is necessary to
ensure that the provisions of the Code are implemented. The Code will be a lot more effective if
it is implemented by as many countries as possible. This deficiency must be remedied for the
Code’s principles to provide any substantive benefit to krill. As discussed above, the FAO itself
has recently stated its concerns to the UN over the lack of effective implementation of the Code
due to inadequate financial and technical resources. Without having binding effect on all states,
its principles will not have the necessary legal power to regulate krill fishing. The Reykjavik
Declaration also addresses one of the other perceived problems of implementation which is the

“supposed lack of detail on how the Code’s provisions are to be carried out.””

Although the Reykjavik Declaration does not introduce binding obligations, it does reinforce the
‘principles espoused in the FAO Code of Conduct. Continual reiteration of these principles in
instruments such as the Rome, Kyoto and Reykjavik Declarations can only reinforce them as the
expected standards of behaviour in relation to world fisheries. This gives more states an
incentive to adopt their provisions and place pressure on states that do not. Eventually, this
increased acceptance can lead to new customary law rules embodying the principles of the Code.
Continued reaffirmation of the Code’s principles in more international instruments could also
result in a binding Treaty. Although, many commentators agree that the mere signing and
ratification of international instruments will not prevent overfishing, one reason being that they
will not prevent illegal fishing. *® Achieving compliance with the Code is more important for

krill conservation than simply introducing binding agreements.

%% Article 7 expresses “determination” to support developing countries in incorporating ecosystem
considerations into fisheries management including building expertise in such areas through training,
Article 9 also “urges” relevant technical and financial organisations and the FAO to cooperate in providing
technical advice and information about effective management regime.
%02 Article 10 of the Declaration gives further support to the FAQ’s development of technical guidelines for
best practices including introducing ecosystem considerations into fisheries management. These

uidelines provide the detail needed for effective implementation of the Code’s principles.

% Nelson, N. 1999. International Concern for the Sustainability of the World's Fisheries: United Nations
Efforts to Combat Over-Fishing and International Debate Over State Fishing Subsidies. Colorado Journal
of International Law and Policy: 157
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The problem of third party non-compliance with CCAMLR conservation and management
measures (and the measures of other fishing conventions) threatens the effectiveness of such
instruments in Antarctica and is the main threat to krill and other exploited Antarctic species.
Only by finding a means of securing third party compliance can greater protection for Southern
Ocean species be assured, As mentioned earlier, the UN General Assembly has advocated a
strengthening of international ﬁsheries management agreements in order to combat [UU fishing.
This should be seen as a signal that the UN General Assembly will take real action to attempt to

deal with the problem of third party non-compliance.

V. World Summit on Sustainable Development 2002

The World Summit on Sustainable Development (WSSD) was held in Johannesburg, South
Africa, from the 26 August to 4 September 2002.°* The WSSD recognised that the management
of natural resources involves problems, because of the transboundary nature of some resources,

1°% Greater regional integration and

requiring integrated ecosystem strategies at a regional leve
cooperation will aid krill because of the large proportion of Antarctic fishing that is conducted
outside the auspices of CCAMLR on the high seas. The need for further implementation of
sustainable development and previous agreements, such as Agenda 21, was outlined in the

instruments that were adopted by the WSSD.”®

%% The Summit was intended as a successor conference to the Rio Earth Summit which was held 10 years
prior. Before the WSSD was concluded, there were a number of conferences and discussions held-on the
problems facing the implementation of sustainable development. Four round tables were held between 2
and 4 September (World Summit on Sustainable Development 2002, Agenda Item 11, Round Tables,
Document A/CONF. 199/17/Add.1) and a number of partnership events were-also held. These discussions
noted the usefulness of regional sustainable development strategies for regional cooperation and
integration (World Summit on Sustainable Development 2002, Agenda Item 11, Round Tables, Document
A/CONF. 199/17/Add.1).

%05 World Summit on Sustainable Development 2002, Agenda Item 8, Summary of the partnership plenary
session on regional implementation, Document A/CONF. 199/16/Add.3

9% The round tables also identified the slow progress in implementing Agenda 21 and suggested that a lack
of political will was the main reason (World Summit on Sustainable Development 2002, Agenda Item 11,
Round Tables, Document A/CONF. 199/17/Add.1). They also acknowledged the need for additional
financial resources to implement Agenda 21 and the agreements arising out of Johannesburg.
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The WSSD adopted two political resolutions at the conclusion of the conference at the 17"
plenary meeting on 4 September 2002. The first resolution approved the Johannesburg
Declaration on Sustainable Development.””’ The Johannesburg Declaration reaffirms the
commitment of the conference attendees to sustainable development.””® However, most of the
Declaration consists of generalised statements that either state current problems without outlining
solutions or use flowery language to make highly idealistic statements that have no real
substance.’®” The Declaration has, however, identified a general problem with institutions such
as CCAMLR which can be ineffective because non-parties are not obliged to comply with their

measures.mo

The Declaration does identify some of the needs and problems facing natural resource
management.”’’ Although the Declaration does identify the problem of natural resource
depletion and the need for sustainable development of such resources, it does so only in a very
general manner. It also fails to outline potential solutions to these problems. These weaknesses
mean that the Declaration offers little to the regulation of krill and its dependent species. The
Plan of Implementation contains some more specific solutions to the problem of natural resource

depletion.”"?

The Plan of Implementation was adopted by the second political resolution of the WSSD.”"® The
Plan contains several sections that are specifically aimed at the sustainable development of the
world’s oceans and seas.’'* These provision-s focus on the economic usefulness of marine
resources and their role in human food security. Arguably, this suggests that human
development and human needs are the priority and conservation for the oceans’ intrinsic value is
a subordinate objective.””® However, recognition of the oceans as an “essential component of the

Earth’s ecosystem” also implies that the oceans have intrinsic value. Recognition of this intrinsic

%7 Report of the World Summit on Sustainable Development 2002, Document A/CONF. 199/20

%% Article 1, Johannesburg Declaration on Sustainable Development 2002

% eg Article 4, “As part of our response to these children, who represent our collective future, all of us,
coming from every comer of the world, informed by different life experiences, are united and
moved by a deeply felt sense that we urgently need to create a new and brighter world of hope.”

910 Article 31 states that more effective, democratic and accountable international and multilateral
institutions are necessary to achieve sustainable development. However, the provision does not mention
specific problems or institutions and fails to outline even any general solutions, '

" Article 11 of the Declaration recognises that protecting and managing natural resources are
“overarching objectives of and essential requirements for sustainable development”. Article 13 also
acknowledges the continuing loss of biodiversity and depletion of fish stocks.

%12 Article 36 commits the parties to the Plan of Implementation of the World Summit on Sustainable
Development and to expediting the objectives in it.

'3 Report of the World Summit on Sustainable Development 2002, Document A/CONF. 199/20

1% Article 30 recognises that these areas form “an integrated and essential component of the Earth’s
ecosystem and are critical for global food security and for sustaining economic prosperity.”

?15 Article 35 of the Johannesburg Declaration also “commits parties to act together to promote human
development.”
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value would give greater support to a comprehensive krill ban because of the pivotal role played

by krill in the Antarctic ecosystem.

The Plan outlines a number of actions that may be necessary to ensure sustainable
development.”® It offers support for the Law of the Sea Convention.”'” As previously discussed,
the Law of the Sea Convention provides some support for krill conservation, both in Exclusive
Economic Zones and on the high seas. Unrestricted fishing by third parties on the Antarctic high
seas is a major problem. Although many of its provisions are very general, ratification of the
Convention by more parties would place an obligation on such states to conduct high seas fishing

%18 Regulation of krill fishing on the high seas is crucial if

in accordance with the Convention.
they are to be effectively managed, particularly if a comprehensive krill fishing ban is

introduced.

The Plan also supports the sustainable development objectives of Agenda 21.°" Supporting
Agenda 21 makes it unnecessary for the Plan of Implementation to provide a detailed programme
of action to achieve sustainable development of the world’s oceans because a plan of action is
already detailed in chapter 17 of Agenda 21.°*° However, as with the Law of the Sea
Convention, simply calling on states to “promote” Agenda 21’°s implementation is unlikely to
resolve the problem of slow implementation that was identified in the J ohannesburg
Declaration.”*! Strong conservation measures that are binding on all states must be introduced

quickly because of the likely expansion of krill industry.

%16 Article 30 recognises that ensuring sustainable development of the oceans requires effective
coordination and cooperation between relevant bodies.

17 Article 30(a) acknowledges the Law of the Sea Convention’s role in providing the overall legal
framework for ocean activities and “invites™ states to ratify or accede to it.

9 However, merely “inviting” parties to ratify the 1982 Convention may not be enough to persuade other
states to ratify the Convention. If those nations supporting the Johannesburg Plan of Implementation were
“required” to ratify the 1982 Convention, then it is far more likely that more states would become parties
to 1t.

9 There is support in Article 30(b) of the Plan for Agenda 21 and its objectives of sustainable
development. The section provides a brief outline of Chapter 17°s goals of sustainable development of
oceans (including exclusive economic zones); sustainable use and conservation of marine living resources;
and strengthening international cooperation and coordination.

920 Article 30(b) merely seeks to “promote the implementation of Chapter 17 of Agenda 21” rather than
creating a new plan of action.

921 1f, 10 years after Agenda 21 was formulated, progress is still extremely slow, then it is unlikely that a
call to “promote” its implementation will solve the problem. As discussed, Chapter 17 of Agenda 21 may
be particularly relevant to krill because of its requirements for conservation and sustainable use of marine
resources on the high seas. The timely implementation of Agenda 21 may be facilitated by a
“requirement” of implementation rather than its mere promotion.
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The Plan of Implementation, by referring to Agenda 21°s implementation, does place political
pressure on other states to comply with Agenda 21°s objectives. As such, it has the potential to
act as a catalyst for other states to support conservation measures in Antarctica such as those

adopted under the CCAMLR management regime.

‘The Plan of Implementation also focuses on an ecosystem approach as a means of achieving
sustainable development of the oceans.”” The Plan does not outline what is meant by an
ecosystem approach, which may make it difficult to implement. However, it does “note” the
‘Reykjavik Declaration and decision V/6 of the Conference of Parties to the Convention on
Biological Diversity. This implies that these instruments can be used to define the ecosystem
approach as the term is used in the Plan of Irriplementation.923 The ecosystem approach, if
applied by all states, will help to conserve krill because of its requirement to consider species’

interactions. The approach arguably justifies a krill fishing ban because dependent species

(especially local predator populations) will be adversely affected by high levels of krill

harvesting. However, merely requiring parties to “encourage” its application is unlikely to

persuade states to adopt its principles if they already show.reticence in applying the approach.

The Plan also supports the establishment of marine protected areas, especially during breeding
periods.”* As discussed previously, there is uncertainty as to where krill breeding and
maturation take-place but there is some speculation that it occurs under or on the boundary of
Antarctic sea ice. Closing such areas to krill fishing or closing them during krill breeding
periods would help the recruitment rate and be extremely beneficial to their conservation. As
discussed, the area around South Georgia is the only year-round krill fishing zone which makes it
more susceptible to overexploitation, particularly if localised krill populations exist.”” Closing

this area for certain periods could prevent its overexploitation.

922 Article 30(d) requires that parties to the Plan “encourage the application by 2010 of the ecosystem
approach”.

933 Both of these instruments delve into the ecosystem approach in greater detail. The Reykjavik
Declaration outlines some of the factors that are part of the ecosystem approach, such as considering
interactions between species and understanding the impact of human activities on the ecosystem. Decision
V/6 outlines a number of principles that should guide the ecosystem approach and also provides
operational guidelines for their application (These principles and the ecosystem approach as a whole will
be discussed in greater depth in Chapter 4 of this thesis). Furthermore, other international instruments that
have been discussed previously also refer to the ecosystem approach.

924 Article 32(c) supports the ecosystem approach and suggests the development and use of other diverse
approaches in accordance with Agenda 21. Other approaches suggested by this provision include the
establishment of marine protected areas (in a manner consistent with international law) and time/area
closures of fishing areas for the protection of nursery grounds, especially during breeding periods.

925 The uncertainty surrounding the existence of genetically distinct populations of krill was discussed in
Chapter 1.
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Areas where local predators have suffered from localised krill fishing would also benefit from
such closures, although there is uncertainty as to whether local predator depletion is actually a
problem.”® Localised krill fishing bans could therefore provide an alternative to a krill fishing
moratorium if it were not possible to gain sufficient state support for a complete ban. A local
ﬁshing ban could still provide some protection to arcas which are most sensitive to krill
harvesting. These provisions do, however, need to be carried out in accordance with Chapter 17
of Agenda 21.°*” Closing areas would therefore be necessarily based on the sustainable use of
resources and the achievement of maximum sustainable yield. Prima facie, areas could not be
closed simply as a precautionary measure if sustainable use were not threatened or as a means of
conserving stocks for their intrinsic worth.””® An alternative argument is that, because the
precautionary approach now has widespread support in many conservation instruments including
the FAO Code of Conduct, then closure of krill fishing areas would be justified to allow the
sustainable use of other Antarctic species because of the uncertainty concerning the effect of krill

fishing on the Antarctic ecosystem,

%26 The effect of krill fishing on local predator populations was discussed in Chapter 1.

%27 Article 32, Plan of Implementation of the World Summit on Sustainable Development 2002

728 Article 30 of the Plan of Implementation also outlines a number of institutional measures that may aid
resource management in the Southern Ocean and other world marine environments. One of these
measures is the strengthening of regional cooperation and coordination between the relevant regional
organisations and programimes, regional fisheries management organisations, other regional organisations
and the United Nations Environment Programme. There is also a call to promote integrated,
multidisciplinary-and multisectoral ocean management and to encourage and assist coastal states to
develop such policies. Achieving an integrated and coordinated management approach and having
cooperation between relevant parties is especially important in the Southern Ocean. The vast distance of
the Southern Ocean from most States and the large proportion of that ocean that potentially consists of
‘high seas areas, make it essential that management measures are consistent. If relevant parties do not
cooperate and there is not one overall integrated management approach, then it is unlikely that
conservation measures will be effective because different parties will be taking different, and possibly
inconsistent, management approaches. Article 30(c) also calls for the establishment of an “effective,
transparent and regular inter-agency coordination mechanism on ocean and coastal issues” that could help
to achieve an integrated approach within the United Nations system. Although cooperation and
consistency are necessary if Antarctic species are to be effectively conserved, the Plan of Implementation
fails to give specifics on how these goals are to be achieved. The Plan of Action also outlines a number of
actions that are “required” in order to achieve sustainable fisheries (Article 31). Using the word
“required”, rather than the discretionary or general language used in other provisions, suggests that there is
an obligation to perform these actions. Article 31(a) requires the maintenance or restoration of stocks to
levels that can produce the maximum sustainable yield. This provision is similar to requirements found in
other international instruments such as Agenda 21 and the FAO Code of Conduct. As previously
discussed, such requirements create problems because the interdependence of stocks means that it is
difficult to maintain or restore all stocks to those levels. The provision also has the aim of achieving such
levels for depleted stocks on an “urgent” basis and “where possible” not later than 2015. Such a
requirement may give support to a low level of krill fishing or a total Antarctic krill fishing ban. A
comprehensive fishing ban may allow krill-dependent depleted stocks to be restored on an “urgent” basis.
Stocks such as the baleen whales, as previously discussed, are not being restored in a timely manner
because of the competition for krill as a food source from other species. A total krilt fishing ban may
provide a greater food supply and may speed the recovery of depleted species, although competition from
other species could still hamper that process.
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The Plan also requires the adoption of “relevant United Nations” agreements and “associated”
regional fisheries agreements.”” Although “relevant” agreements are not defined, the objective
of the section is to “achieve sustainable fisheries” and so, arguably, “relevant” agreements would
be those that are aimed at achieving sustainable fisheries. CCAMLR is aregional fisheries
agreement that seeks to achieve sustainable fisheries which parties would be “required” to not
only ratify or accede to, but also to effectively implement. Although CCAMLR is not a United
Nations Agreement, there is still scope to argue that it is an “associated” regional fisheries
agreement of otherkUnited Nations instruments such as the Law of the Sea Convention and Fish
Stocks Agreement. The reason being that these UN agreements attempt to deal with fisheries
species in general, which is obviously relevant to the Southern Ocean fish stocks. However, a
regional fisheries management agreement like CCAMLR is really necessary to ensure that the
broad principles of such a UN agreement are applied in practice when managing regional fish
stocks. If non-parties to CCAMLR were required to become parties and also effectively
implement its provisions, then this would go a long way to providing a more effective
management and conservation regime for the Southern Ocean. Krill would benefit if more |
nations were required to comply with CCAMLR conservation measures, particularly on the
Antarctic high seas. Third party state compliance is vital if CCAMLR’s current conservation
measures, or a complete krill fishing ban, are to prové effective in the face of likely increases-in
demand for krill products. Problems, however, exist concerning the application of the Plan to
CCAMLR and other fisheries instruments. The Plan’s provisions appear to allow states
themselves to determine when it is appropriate to ratify an international agreement.**
Furthermore, CCAMLR does not necessarily fall within the types of international agreements

covered by the Plan.”!

2 Article 31 of the Plan of Implementation also requires the adoption of several international instruments.
Article 31(b) requires parties to “ratify or accede to and effectively implement the relevant United Nations,
and where appropriate, associated regional fisheries agreements or arrangements”.

%0 A word such as “effectively” could be interpreted in a very subjective manner which could leave states
a great deal of discretion as to what constitutes “effective” implementation. An alternative argument may
be that “effective” implementation should include steps to comply with CCAMLR conservation measures
and to enforce those measures against national fishing vessels. The provision does, however, qualify the
requirement of ratification by requiring it only “where appropriate”. Such a qualification weakens the
provision and it may allow states themselves to determine when it is appropriate to refuse to ratify an
agreement, .

%! CCAMLR may not constitute an “associated” regional fisheries agreement. The section requires parties
to ratify relevant “United Nations” agreements. Arguably, CCAMLR is not “associated” with any “United
Nations” agreement. It is not a United Nations agreement itself and the Antarctic Treaty, the agreement
under which it was concluded, is also not a United Nations agreement and so CCAMLR may not fall
within the provision’s ambit, Although, CCAMLR may potentially be seen as an “associated” agreement
of other United Nations agreements such as the FAO Code of Conduct because those agreements embrace
the idea of states acting consistently with the measures of regional fisheries management organisations and
also are in accordance with the “rational use” objectives of CCAMLR.
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The Plan also appears to require specific ratification of the Fish Stocks Agreement.”? The
Agreement, as discussed, has much stronger conservation provisions than the Law of the Sea
Convention and so requiring its ratification could benefit the éonservation of krill. However, as
mentioned, it is not entirely certain that the Fish Stocks Agreement applies to krill. The
Compliance Agreement could also help to curb the problem of IUU fishing in the Southern

3 This is a major problem that has plagued fisheries.conventions like CCAMLR and a

Ocean.”
requirement to ratify and effectively implement the Compliance Agreement will go some way
towards solving the problem although, what constitutes “effective” implementation is a
subjective concept. This will be one of the threats to a comprehensive krill harvesting ban,

especially because of likely increases in economic returns from krill fishing.

The Plan also requires the implementation of a related international instrument, the Code of
Conduct and its international plans of action (IPOAs).”** The comprehensive nature of the Code
of Conduct, covering all fishing activities and areas, makes this requirement extremely
important. The Code of Conduct’s support for long-term conservation and sustainable use on the
high seas, combined with its support for regional fisheries organisations, makes it an important
instrument for CCAMLR and krill conservation. The further requirement in the Plan, that the
Code’s technical guidelines and plans of action be implemented, enhances the implementation of
the Code. As previously mentioned, the Code itself could be criticised for being too general but
the technical guidelines provide much more detail to guide the Code’s implementation.
Requiring the application of the technical guidelines gives this requirement much greater force
because it reduces the danger of parties using their discretion when implementing the Code. The
International Plans of Action also provide further details on how the Code is to be

implemented.”*

%2 Article 31(b), after its requirement for relevant UN agreements to be ratified, also “notes” in particular
the Fish Stocks Agreement and the 1993 Agreement to Promote Compliance with Intemational’
Conservation and Management Measures by Fishing Vessels on the High Seas. This suggests that these
agreements are specific agreements that require ratification by article 31.

3 The Compliance Agreement will be discussed in Chapter 4.

4 Article 31(c) requires the implementation of the Code of Conduct for Responsible Fisheries, and the
relevant international plans of action and technical guidelines of the FAQ.

3 The Plans of Action are supported by Article 31(d) which requires parties to “urgently develop and
implement national and, where appropriate, regional plans of action, to put into effect” the Plans of Action.
In particular, support is given to the Plan of Action to Prevent, Deter and Eliminate IUU Fishing and the
Plan for Management of Fishing Capacity. These provisions strengthen the other sections that support the
Plans of Action, by requiring states to develop and implement specific national strategies to apply the
Plans. Requiring states to set out specific actions that need to be undertaken and then requiring that states
actually take those actions, makes it more likely that the Plans will be implemented. Although the section
requires strategies to be “urgently” developed and implemented, no specific time frame is given and the
term “urgent” may be open to interpretation. The provision would be more effective if specific time
frames were given for states to develop and implement strategies to apply the Plans of Action. The section
also requires states to “establish effective monitoring, reporting and enforcement, and control of fishing
vessels, including by flag States” to further the JUU Plan. This gives greater weight to the need for states
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The Plan of Implementation of the World Summit on Sustainable Development also recognises
the technical and financial problems that many countries have had in implementing their fisheries

obligations.”®

Although no specifics are given, if states actually do give technical aid to
developing countries it will help them to develop more effective fisheries policies.””’” If
developing countries are given sufficient financial aid to implement their regional fisheries
obligations, then such instruments are likely to be more effective and there may be fewer
instances where the instruments are breached. Such an outcome can only bolster the
conservation of world marine resources. Universally binding conservation requirements will
place an obligation on states to protect krill, however, measures such as a total ban can only be
effective if all states have the technical and financial resources to implement their obligations.

As discussed below, the UN General Assembly has made efforts to provide assistance to

developing countries so that they can implement their fisheries conservation obligations.

The Plan of Implementation also focuses briefly on aquaculture.”® As previously discussed, krill
can be extremely useful to the aquaculture industry as a feeding stimulant and fon supplement.
Therefore, if the sustainable development of aquaculture is to be supported then a total krill
fishing ban is, arguably, inappropriate. The Plan is, however, aimed at achieving sustainable
fisheries and sustainable use of other fish stocks will, arguably, be unachievable if krill are
exploited to a high level for aquaculture. However, the Plan also advocates the adoption of the
ecosystem approach. This thesis submits that a comprehensive krill fishing ban is still be
consistent with the Plan because an ecosystem approach would suggest that krill should not be

exploited for aquaculture use if other species would be detrimentally affected.

to implement the ITUU Plan, although what constitutes “effective” monitoring and enforcement is a matter
that is left open for interpretation, '

6 Article 30(g) requires states to assist developing countries “in coordinating policies and programmes at
the regional and subregional levels aimed at the conservation and sustainable management of fishery
resources.”

7 Article 31(g) also requires the strengthening of “donor coordination and partnerships between
international financial institutions, bilateral agencies and other relevant stakeholders to enable developing
countries....to develop their national, regional and subregional capacities for infrastructure and integrated
management and the sustainable use of fisheries”.

8 Article 31(h) requires states, in order to achieve sustainable fisheries, to “support the sustainable
development of aquaculture. ...given its growing importance for food security and economic
development”.
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The WSSD was also concerned with biological diversity within the world’s ecosystems.”® The
WSSD stated that, for the conservation and sustainable use of biodiversity to continue, the
ecosystem approach of the Biodiversity Convention needs to be implemented. National action
was seen as the main priority in order to implement this approach, rather than on drafting more
international agreements.**® Krill, as one of the key components of the Antarctic marine
ecosystem, could also benefit from implementation of the Biodiversity Convention.
Implementation of the Convention is likely to give krill more protection than the introduction of
yet more international instruments that are never fully applied. The failings of the biodiversity
convention and its very general provisions have been discussed, and some specific guidance on
its implementation is required before national implementation can be fully achieved. There was
also a recognition in the WSSD discussions that biodiversity has a cultural and spiritual value,

*!' The acknowledgment of more than simply a fnonetary

rather than just an economic value.
value to biodiversity is important because it recognises that preserving the biodiversity of
Antarctic marine species, such as krill, can have an intrinsic value. The discussions on

biodiversity at the WSSD were reflected in several provisions of the Plan of Implementation.’*?

99 One of the partnership discussions stressed the need to immediately deal with human threats to
biodiversity (World Summit on Sustainable Development 2002, Agenda Item 8, Chairperson’s summary of
the partnership discussion on water arid sanitation, energy, health, agriculture and blOleCrSlty (WEHAB),
Document A/CONEF. 199/16/Add.2).

%40 World Summit on Sustainable Devclopment 2002, Agenda Item 8, Chairperson’s summary of the
partnership discussion on water and sanitation, energy, health, agriculture and biodiversity (WEHAB),
Document A/CONF. 199/16/Add.2

9! World Summit on Sustainable Development 2002, Agenda Item 8, Chairperson’s summary of the
partnership discussion on water and sanitation, energy, health, agriculture and biodiversity (WEHAB),
Document A/CONF. 199/16/Add.2

%2 Article 32(a) of the Plan of Implementation requires states to “promote the conservation and
management of the oceans, giving due regard to the relevant international instruments to...maintain the
productivity and biodiversity of important and vulnerable marine and coastal areas” including areas
beyond national jurisdiction. This gives support to the Biological Diversity Convention as a “relevant”
instrument that aims at maintaining biodiversity. Krill, as the base of the marine Antarctic ecosystem, are
vital for maintaining biodiversity in that ecosystem. The unique status of Antarctica’s marine ecosystem
and the short length of its food chain also make it an “important and vulnerable” marine area whose
biodiversity should be maintained under the Plan of Implementation. States are also required to develop
national, regional and international programmes for halting the loss of such marine biodiversity (Article
32(d). Such programmes are necessary because of the lack of specificity in the Biodiversity Convention.
If the Convention is ever to be fully implemented and is to provide any benefit for krill and Antarctica’s
ecosystem, then national programmes are necessary.
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The Plan of Implementation also advocates the urgent mobilisation of financial resources and
technological assistance and the development of human and institutional capacity in order to
implement specific programmes of the Convention on Biological Diversity, such as the Jakarta
Mandate’s work programme.” Such financial and teéhnological assistance are necessary if the
Convention on Biological Diversity is ever to be fully implemented and if the biodiversity of
Antarctica’s marine ecosystem is to be preserved. There have already been moves to provide
funding and to implement the World Summit’s cOmmitm¢nts. Both state gO\;ermnents and the
United Nations have already made moves to develop plans of action and to provide the necessary

944

funding to implement the goals of the World Summit.”™ Such initiatives make it much more

likely that the commitments made at the World Summit will actually be implemented.

The effective implementation of the two formal instruments arising from the World Summit on
Sustainable Development, the Johannesburg Declaration and the Plan of Implementation, may
also depend on the legal effect of those instruments. As previously discussed, the Johannesburg
Declaration consists of extremely general statements of little real substance that are not couched
in terms of legal obligation, suggesting it is a non-binding instrument. Neither instrument
requires ratification and this suggests that they do not have the status of legally binding hard law
agreements.””’ The adbption by consensus of the Plan by such a large section of the international
community®*® does, however, suggest that it is binding, or that its principles have at least entered
into'customary law. The Plan must be legally binding on all states if its provisions are to ﬁrovidc

support for a complete krill ban.

3 Article 32(b), Plan of Implementation of the World Summit on Sustainable Development 2002

%44 United Nations officials, after the conclusion of the WSSD, have begun to develop an agenda for action
within the UN system to implement the Johannesburg commits (Feature Story, UN Taking First Steps
Toward Implementing Johannesburg Outcome, http://www.johannesburgsummit.org). Governments have
also made specific announcements as to programmes and partnership initiatives to which they have
committed in order to comply with their obligations (Feature Story, With a Sense of Urgency,
Johannesburg Summit Sets an Action Agenda, http://www.johannesburgsummit.org). The partnership
initiatives are aimed at implementing the sustainable development objectives of Agenda 21 (Partnerships
for Sustainable Development, http://www.johannesburgsummit.org). There are already commitments to
implement 228 partnerships constituting $235 million worth of resources (Feature Story, With a Sense of
Urgency, Johannesburg Summit Sets an Action Agenda, http://www.johannesburgsummit.org).

%5 Some of the language of the Plan of Implementation such as “inviting” states to ratify the Law of the
Sea Convention; “promoting” the implementation of Agenda 21; and “encouraging” the application of the
ecosystem approach is phrased in generalised terms that do not suggest a binding obligation. However, the
Plan of Implementation, in Article 31, “requires” a particular set of actions to be taken to achieve
sustainable fisheries. The use of the word “requires”, rather than using the general language of other
provisions, suggests a legally binding obligation to perform the actions. . The absence of any requirement
to ratify the Plan could, however, suggest a non-binding instrument.

946 104 Heads of Government were involved in the Summit. There were also more than 9,000 delegates
and 8,000 members of NGOs (Feature Story, With a Sense of Urgency, Johannesburg Summit Sets an
Action Agenda, http://www . johannesburgsummit.org).
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Customary internatidnal law, as previously mentioned, requires evidence of state practice as well
as opinio juris. Traditional customary law requires a pattern of behaviour established over time
and opinio juris that suggests that states regard it as a legal obligation. %7 The adoption by
consensus of the Plan of Implementation may constitute opinio juris to some of the principles
contained within.”** The requirements to ratify and implement relevant instruments such as the
Fish Stocks and Compliance Agreements and to implement the Code of Conduct and its technical
guidelines and plans of action are principles that could constitute new custom. Based on the
language used in the section “requiring” these agreements to be adopted and implemented it
could be argued that opinio juris exists because it implies that states believe they are bound to
follow these instruments. The adoption of the Plan of Implementation by consensus also
provides support for the existence of opinio juris. The alternative argument is that the Plan of
Implementation is a soft law instrument which implies that states did not intend to be bound by
its principles. Furthermore, some of the language of the Plan is not in binding terms. Opinio
Juris does not appear to exist for principles such as the “promotion” of Agend'a 21’s
implementation or the “encouragement” of the ecosystem approach’s application. However, the
continued support for instruments such as the Fish Stocks Agreement, the Compliance
Agreement and the Code of Conduct in other international agreements such as the Rome, Kyoto
and Reykjavik Declarations gives further weight to the existence of customary principles
suppbrted by opinio juris. If such principles were to become custom they will bind all states and
provide a much stronger legal regime for the management of krill. They will also provide a legal
~ justification for states to enforce conservation measures on the high seas against flag vessels of

non-parties to regional management agreements such as CCAMLR.

The creation of new customary law also requires the existence of state practice, which is
traditionally shown by the behaviour of states. Domestic law is often evidence of state practice.
™9 As discussed previously, states such as the Philippines, the US and Canada have sﬁppor’ced
the Code of Conduct and its related plans of action and technical guidelines by adopting national
plans and legislation. Such efforts constitute evidence of state practice relating to the adoption of
the principles contained within these agreements. The technical guidelines and plans of action of
the Code of Conduct can also provide a level of detail necessary to establish a specific custom.

The existence of state practice and opinio juris are also subjective matters. **° The period of time

7 Charney, 1.1 1993. Universal International Law. The American Journal of International Law, Vol 87:
529-551 at 543 ,

8 The requirement in Article 31(a) to maintain stocks at maximum sustainable yield and to restore
depleted stocks may be one such principle.

%9 Chinkin, C.M. Supra, fn 733, 858

930 Charney, J.1. Supra, fn 993, 545
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and the continuity of the practice along with the number of state participants may be flexible. 9!
That means it is difficult to determine how many states would need to adopt agreements such as

the Code of Conduct in their domestic practices before its principles became customéry law.

Traditional notions suggesting that evidence of the actual behaviour of an overwhelming
proportion of states is required before customary law arises may have changed somewhat. The
International Court of Justice often does not look at the actual behaviour of a large section of the
international community before it declares principles to be law.*** The expanding scope of
international law also suggests that the traditional method is no longer the only means of
establishing’customary law.” International forums including regional organisations;
conferences; and the UN General Assembly can now help to create new custom. *** Some
commentators believe that the results of such forums can be seen as state practice or opinio juris.
%55 The World Summit 6n Sustainable Development, as an international forum that was attended
by a large proportion of the world community, can be seen as such a forum. The principles of
the Plan of Implementation can therefore be seen as evidence of state practice or opinio juris,
even if there is no evidence of a sustained pattern of behaviour by states. This can be criticised
as a means of circumventing the traditional requirement that states must consent to a Treaty to be
bound by it. **® States do, however, have an opportunity to present their opinion about a principle
at the forum itself or after it has concluded. >’ If they do not object then, arguably, voluntary
consent exists. Acquiescence of states can also establish a general principle of law, even if states
do not voluntarily consent.””® This arguably constitutes consent, but only if the state is aware that
they will be taken to consent if they do not object. 79 1f, however, states object after a new
custom becomes law, then they may still be bound by it. *® International forums such as the
World Summit on Sustainable Development could, therefore, provide a legitimate avenue for the

creation of new international law.

Y 1bid

%2 Ibid, 537

%53 Ibid, 543

%54 Ibid, 544

%55 Ibid, 545

956 Schachter, O. 1994. United Nations Law. The American Journal of International Law, Vol 88: 1-23 at 3
7 Charney, 1.1. Supra, fn 993, 550

58 Ibid, 535

59 Ipid, 537

%0 1pid, 538
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Customary law does not require the consent of individual states for it to be binding. *®' So if the
World Summit’s principles are accepted by a majority of states, then that is sufficient for new
custom to be created.. One of the major problems with fisheries regimes such as CCAMLR is
that they do not bind non-parties. Antarctic resources, such as krill, can be put in extreme danger
because of third parties who fish on the high seas and who do not abide by CCAMLR’s
conservation and management measures. As discussed, this thesis submits that the Plan of
Implementation requires a regional fisheries agreement like CCAMLR to be applied by states
that are currently not parties to it. Such a requirement would provide substantial protection to
krill and other Southern Ocean marine resources by reducing the number of states that are not
bound by the Convention’s conservation measures. All states must be bound by the management
regime’s measures if a comprehensive krill harvesting ban is to prove effective. Even if the Plan
does not require states to accede to CCAMLR, agreements such as the Code of Conduct; the Fish
Stocks Agreement; and Compliance Agreements can provide substantial support for krill in high
seas Antarctic areas.”™ If the Plan of Implementation (or any of its provisions on oceans and
fisheries) does constitute customary international law then it would be binding on all states. All
states would be required to implement agreements such as the Code of Conduct, although the

practical reality of enforcing such a binding obligation on third party states is another matter.

The need for third party states to be bound by instruments such as the Code of Conduct is even
greater because of the extreme threat that overfishing poses to the whole world community and
its marine ecosystems. States that do not comply with such instruments will benefit from the
measures introduced by other states to combat overfishing. New rules of international law that
bind all states, despite the reticence of some states to be bound, are essential to combat such
threats.”® A comprehensive krill harvesting ban will only prove effective if all vessels are bound
by it. Despite the traditional sovereign freedom.that states enjoy, modern environmental threats
that can harm the whble world community may justify some diminution of sovereignty. *** This
thesis submits that overfishing is one such threat. As discussed, consent of states is usually
required to make a rule binding and that fact may prevent the formulation of universally binding
rules. However, even persistent objectors to a customary law rule cannot prevent that rule
becoming a new cukstom.965 So even if there are states that object to principles designed to

prevent overfishing, such principles can still become customary law.

! Ibid, 531

%2 The support that the Code of Conduct and the Fish Stocks Agreement can provide has been discussed
earlier in this Chapter and also in Chapter 2.

3 Supra, fn 770, 529

*“Ibid, 530

° Ibid, 542
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If a rule of international law can be binding on a state, despite it voicing active dissent, then it
must also be acknowledged that the international legal system has the capacity to legislate
universally binding principles despite some states objecting.”®® If such a proposition is valid,
then the international community may be able to introduce principles to prevent overfishing
(such as those in the Code of Conduct) that have universal application. Universally binding
principles are crucial for a total krill fishing ban to be successful. Even current CCAMLR

precautionary catch limits will not be effective unless they are binding on all states.

Universally applicable rules in the Southern Ocean can help to protect krill by alleviating the
current problem of non-parties fishing on the high seas in a manner inconsistent with
CCAMILR’s conservation measures. The formation of such universal principles can arise out of
a level of acceptance that would put the principle in an exceptional category such as jus cAogens
or the common heritage of mankind.*’ Principles embodied in the Plan of Implementation that
are designed to combat overfishing may come within the theoretical category of the common
heritage of mankind. Fisheries resources and the world’s marine ecosystems (especially high
seas resources), arguably, belong to the whole of mankind as a common heritage. This category
is especially fitting for the Southern Ocean, most of which could potentially consist of high seas
areas.”®® Such categories give universal principles a theoretical strength, although in real terms
the international community will have practical reasons for establishing a principle in the face of
some dissent. °® The strength of consensus and the consequences of non-acceptance help to
create universal principles.””® The Plan of Implementation was adopted with the consensus of all
states attending the World Summit and, as discussed, the international instruments supported by

the Plan have also received continual support in other international declarations and agreements.

%6 Ibid

%7 Ibid

%68 See the discussion in Chapter 2 on Antarctic marine sovereignty for the debate as to whether Antarctic
claimants have sovereignty over marine areas.

969 Chamey, J.1. Supra, fn 993, 542

7 Ibid
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Furthermore, the consequences of non-acceptance of principles to combat overfishing would be
extremely grave. If states continue to ignore such principles then there is a danger that the
overﬁshing problem will worsen and threaten the world’s marine ecosystems, including the
Antarctic ecosystem, and species like krill that inhabit those ecosystems. These dire
consequences should provide support for the adoption of universally applicable laws for the
prevention of overfishing. Likely increases in demand for krill products and greater returns fromk
harvesting make the introduction of strong legally binding measures essential. A krill harvesting
ban will only be successful if all parties are bound by it and such a ban is crucial because of
krill’s vital role in the ecosystem and the uncertainty surrounding its interactions with other

species. .

VL General Assembly Resolutions

The outcomes of the World Summit for Sustainable Development have received support in the
General Assembly of the United Nations.””" A resolution supporting the Johannesburg
Declaration and the Plan of Implementation has been adopted by the General Assembly.*”
“Endorsing” these instruments gives added support to them, but it still falls short of “requiring”
states to adopt them. Further backing for the actual implementation of these instruments is also
given in the main body of the resolution.” The resolution gives greater weight to the need for
governments and organisations to actually implement the commitments of the World Summit and
the Plan of Implementation, particularly those commitments relating to the marine environment
and alleviation of the overfishing problem, However, merely “urging” and “calling” for such

action is not sufficient to ensure that states adopt the provisions of the Plan of Implementation to

protect against the overexploitation of species such as krill.

! Political Resolution 1 of the Summit recommended that the UN General Assembly endorse the
Johannesburg Declaration. Article 2 of Resolution 2 also recommended the endorsement of the Plan of
Implementation by the General Assembly (Report of the World Summit on Sustainable Development 2002,
Document A/CONF. 199/20). B

7 Article 1 of this resolution “takes note with satisfaction” the report of the World Summit giving some
support to this report, although it is not couched in terms of a binding obligation. The resolution also
“endorses” the Johannesburg Declaration and the Plan of Implementation (Article 2, World Summit on
Sustainable Development, General Assembly Resolution A/RES/57/253, 2002).

7 Article 4 “urges governments and all relevant international and regional organisations. .. to take timely
actions to ensure the effective follow-up and implementation™ of the Declaration and Plan of
Implementation. Article 6 also “calls for the implementation of the commitments, programmes and
timebound targets adopted at the World Summit” and “for the fulfillment of the provisions of the means of
implementation” in the Plan of Implementation.
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The General Assembly, at the same time as it adopted its resolution on the World Summit,
adopted a number of other resolutions that also support the Summit. The first of these

7% This resolution welcomes the

resolutions relates to the Oceans and the Law of the Sea.
outcome of the World Summit.””® Although these provisions certainly give the added support of
the General Assembly to the Plan of Implementation’s oceanic commitments, simply
“welcoming” the Plan probably will not be a sufficient incentive for states to adopt it in a timely
fashion. Couching the resolution’s support for the Plan in language that suggested an obligation |
would provide a greater impetus for its implementation. This resolution also contains provisions
relating to the adoption of the Law of the Sea Convention and the Fish Stocks Agreement that
suffer from the same generalised and non-binding language.”’”® Although the provisions give
added weight to these agreements, a more binding type of language is vital to emphasise the need
for states to-adopt these instruments. As will be discussed below, the UN General Assembly has

advocated the strengthening of international fisheries management agreements in order to combat

TUU fishing.

Another resolution passed at this time giving support to the World Summit relates to the adoption
of the Fish Stocks Agreement. This resolution, in its preamble, “welcomes” the outcomes of the -
World Summit and “reaffirms” those outcomes and the particular outcomes that are relevant to
the conservation and management of straddling and highly migratory stocks.””” As discussed, the
Plan of Implementation “requires” ratification or accession to relevant instruments including the
Fish Stocks Agreement, so the‘se provisions are, in effect, reaffirming this requirement to ratify
or accede to the Fish Stocks Agreement. Such a requirement provides krill with further’
protection from the provisions of the Fish Stocks Agreement which, as discussed, strengthen the
conservation provisions of the Law of the Sea Convention and provide more detailed protection
for straddling and highly migratory stocks.””® If the Fish Stocks Agreement is binding on a
greater number of states it will provide much greater legal protection of krill and will give legal
support for the enforcement of conservation measures, such as a complete krill fishing ban, on

the high seas.

94 Oceans and the Law of the Sea, General Assembly Resolution A/RES/57/141, 2002

%75 The preamble welcomes the outcome of the World Summit. Article 7 also expands on this support and
“welcomes” the Plan of Implementation and the specific provisions it contains relating to the sustainable
development of the oceans and Agenda 21. Article 8 also “welcomes” the specific commitments and the
attainment of certain objectives that will ensure sustainable fisheries and the promotion of the conservation
and management of the oceans. ' .

976 The resolution “reaffirms” the Convention (Article 2) and “calls upon” states to adopt it (Article 1) and
introduce legislation that implements its provisions (Article 3). The resolution also “welcomes” the Fish
Stocks Agreement’s entry into force and “calls upon” states to become parties to it (Article 5).

77 Article 4, World Summit on Sustainable Development, General Assembly Resolution A/RES/57/253,
2002

778 As discussed in Chapter 2, krill may not be covered by the Fish Stocks Agreement as a highly migratory

species.
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This particular resolution also provides more direct support for the Fish Stocks Agreement that is
independent of its support for the World Summit and the Plan of Implementation. However,
many of its provisions provide merely generalised statements of support for the Agreement. *”
They do not add any extra protection and do not require states to undertake any specific actions.
The resolution also “calls upon” states to ratify or accede to the Fish Stocks Agreement and
“consider” applying it provisionally and “emphasises” the importance of its effective
implementation. These provisions, although giving more specific support for the Agreement’s
adoption, are still couched in general terms rather than in the binding language necessary to give
states a greater incentive to adopt the Agreement.”® If krill are classed as highly migratory, then
cooperation in the Southern Ocean will be necessary for their conservation so that consistent and
universal protective measures can be adopted on the high seas. However, merely “urging” such
cooperation on the high seas is unlikely to achieve it. The resolution also gives more speciﬁc
support to regional fisheries management organisations to achieve the Fish Stock Agreement’s
objectives.” These provisions endorse regional organisations such as CCAMLR. Greater
backing for CCAMLR’s conservation measures can allow such measures to provide more

effective protection for krill and other Antarctic species.

The General Assembly also passed a resolution at this time on unauthorised fishing in national
jurisdictions and on the high seas and on illegal, unreported and unregulated fishing (TUU
fishing). The preamble of this resolution supports, in generalised terms, the outcomes of the
World Summit on Sustainable Development.”® The preamble also recognises the problem of
IUU fishing and “welcomes” and “notes” the ‘role of the International Plan of Action on TUU
fishing in eliminating the practice. The main body of the resolution gives greater weight to the

generalised statements of support present in the preamble.

% The preamble “welcomes” the Fish Stocks Agreement’s entry into force and “notes” the obligations of
states under the instrument to cooperate to conserve and manage straddling and highly migratory stocks.
Article 1 also “expresses deep satisfaction™ at the instrument’s entry into force,

%8 This is also the problem with Article 6 which “urges” states to pursue cooperation in relation to highly
migratory stocks to ensure effective conservation, management and long-term sustainability of such stocks.
%1 Article 8 “calls upon” all states to ensure that their vessels comply with the conservation measures of
regional organisations. Article 11 “invites” states and relevant government organisations to support and
strengthen relevant regional fisheries management organisations.

%2 The outcomes of the Summit are “welcomed”, especially those outcomes that relate to achieving
sustainable fisheries. The preamble also “‘emphasises” the support given in the Plan of Implementation to
ratify or accede to the Fish Stocks and Compliance Agreement and “notes” and “recognises” some specific
duties of these instruments, such as the duty to exercise effective controls over flag vessels and the
application of the ecosystem approach. )
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The first few provisions of the resolution are a reiteration of principles found in many of the
previously discussed international fisheries instruments. Article 1 of the resolution “reaffirms”
the importance of long-term conservation and management and sustainable use of marine living
resources and “reaffirms” the World Summit’s commitment to restore depleted fish stocks on an
urgent basis and where possible not later than 2015. This commitment to restore depleted stocks
is “required” by Article 31(a) of the Plan of Implementation. If the resolution “reaffirms” this
“requirement” of the World Summit, then, arguably, this “reaffirmation” itself constitutes a
“requirement” for states to restore depleted stocks on an urgent basis. If such a formulation
holds weight, then this provision would go much further than the other generalised sections used
in the resolution. As discussed, the requirement for restoration of depleted stocks under the Plan
of Implementation adds weight to a comprehensive krill fishing ban because of the added

advantages such protection would provide to the restoration of krill dependent species.

The resolution supports fisheries management concepts like the precautionary and ecosystem
approaches.” As with the other resolutions that support the WSSD, this resolution uses very
generalised and non-binding language that is unlikely to significantly advance the adoption of
these approaches. The same problem exists with the resolution’s support of other international
fisheries agreements that could provide significant protection to krill if they were fully
implemented by all states.”®* For example, it is doubtful that a mere “appeal” for the
“promotion” of the Code of Conduct will further its implementation. The Code of Conduct, as
discussed, could provide significant protection to krill and other exploited species on the |
Antarctic high seas. Using stronger legal language in these General Assembly resolutions can
prompt more states to adopt the Code’s provisions. This particular résolution’s support for the
precautionary approach does give greater weight to a krill fishing moratorium because of the

scientific uncertainty surrounding the effect of krill fishing on the Antarctic ecosystem.

%3. Article 3 “urges” all states to apply the precautionary approach to highly migratory stocks and Article 4
“encourages” states to apply the ecosystem approach by 2010. The provision also “notes” other
international instruments that outline the ecosystem approach such as the Reykjavik Declaration, decisions
V/6 and V1/12 of the Conference of Parties to the Biodiversity Convention and the Code of Conduct.

84 Article 7 “appeals to states and regional fisheries organisations...to promote the application of the Code
of Conduct...within their areas of competence”.
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In addition, this particular resolution is also concerned with the problem of ITUU fishing. The
resolution gives support to some of the specific measures outlined in international agreements
that aim to eliminate this problem.”® These provisions add the General Assembly’s weight to the
Compliance Agreement and the need to combat the TUU problem.’®® The prevention of vessel
reflagging and the effective control by states over their vessels on the high seas is necessary if
the IUU problem plaguing many regional organisations like CCAMLR is to be reduced. The
IUU Plan of Action provides specific details to prevent and deter [UU fishing. This resolution
“urges” states to develop and implement national plans of action to put the IUU Plan into effect
and to coordinate activities and cooperate directly and through relevant regional‘ fisheries

management organisations to implement the Plan.*®’

The current problems with combating IUU fishing are also recognised in the resolution which
“affirms” the need to strengthen the legal framework for cooperation in the battle against [UU
fishing. However, the resolution fails to outline how the framework is to be strengthened.
Decreasing the IUU problem in the Southern Ocean is necessary to alleviate the overfishing
problem. Reducing IUU ﬁshihg would also enhance the effectiveness of CCAMLR’s
conservation measures and increase the accuracy of the data used to formulate their catch limits.
However, as with the other resolutions, the generalised language which “urges” and “calls upon”
states to act is unlikely to prompt timely action, especially from recalcitrant fishing nations.
Given the likely increase in demand for krill products, IUU fishing must be prevented for a
comprehensive krill fishing ban to be successful. This can only be done if international
conservation instruments contain strong legally binding language aimed at preventing IUU

fishing,

%5 Article 9 “calls upon states and other entities. . .that have not deposited instruments of acceptance” of
the Compliance Agreement to do so, as a matter of priority. Article 10 also gives its support to the
concepts of effective control of states over flag vessels and the need for authorisation before such vessels
can fish on the high seas that have been advocated in the Compliance and Fish Stocks Agreements.
Furthermore, the resolution “calls upon” states to take “effective” action to deter reflagging of their vessels
(Article 11). '

%86 The Compliance Agreement and the problems of vessel reflagging and IUU tishing will be discussed in
greater detail in Chapter 4.

%7 Articles 14 and 15, Large-scale pelagic drift-net fishing, unauthorized fishing in zones of national
Jurisdiction and on the high seas/illegal, unreported and unregulated fishing, fisheries by-catch and
discards, and other developments A/RES/57/142, 2002
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The final resolution supp