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ABSTRACT

On the 17 February 2008, Kosovo's Provisional tnstins of Self-Government
unilaterally declared their independence from Sednid, since this time, a significant
number of the worlds existing states have confereedgnition upon it. Serbia and its
allies ardently contest its legality, however; feafing their right to territorial integrity
and, as such, their continued sovereignty ovetetrégory that is so often said, by the
citizens of it, to be the ‘heartland’ of their can The Kosovar Albanians, on the other
hand, assert their right to self-determination, #redconcomitant ‘freedom’ that it offers
them from a regime at whose hands they have sdffeie recent decades in particular —
abuses of immeasurable gravity.

This thesis submits that the nascent state of Kmsatisfies the general requirements of
statehood, as set out in thi®ntevideo Convention on the Rights and DutiesateS
(1933)- especially in light of the leniency with whicbrderline cases are so often
assessed — and, also, that independence was ohtda@ under the provisions of United
Nations Security Council Resolution 1244s such, and although the resolution did not
itself confer a right to independence upon the feeopKosovo, it remained an
alternative available to them to the extent thatas also available under the framework
of international law in the more general sense.

On this front, this thesis endorses the legalitita$ovo’s declaration of independence,
and third states subsequent recognition of itcooedance with what is commonly
referred to as a ‘remedial right’ to secessionisTight, it is submitted, allows those
‘people’ that have suffered ‘grievous wrongs athleds of the parent State from which
it wishes to secede’ — including the denial of ithigjht to internal self-determination,
and/or serious and widespread violations of theidamental human rights — to break
away, as a ‘last resort’ and in the absence offartlger, realistic and effective remedies
for the peaceful settlement of the conflict.

! Which was adopted upon the cessation of NATO’spzgn of aerial bombardment against the
Federal Republic of Yugoslavia, and which has gosdithe UN’s administration of, and
involvement with, Kosovo since this time.
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INTRODUCTION

Winston Churchill once allegedly uttered that ‘Be&lkans produce more history than
they can consume.’” A near half-century after leiatt, his words echo throughout the
globe, as the region is thrust once again — asudtref Kosovo’s declaration of
independence — to the forefront of the internaticoanmunity’s mind. Unfortunately,
but not unexpectedly, opinions have been polarisasl they so often are in matters
concerning this region — upon whether or not thepfeeinhabiting this territory had the
right to do so, and what legacy it leaves for thaiber conflicts — frozen or evolving —
that exist, on an ever-increasing basis, in thddimoday.

On the 17 February 2008, Kosovo's Provisional tnstins of Self-Government

(“PI1SG”) unilaterally declared their independenaeni Serbia and, since this time, a
significant number of the worlds existing stategeheonferred recognition uponit.

Serbia and its allies ardently contest its legahtywever; reaffirming their right to
territorial integrity and, as such, their continigayereignty over the territory that is so
often said, by the citizens of it, to be the ‘hkzand’ of their country. The Kosovar
Albanians, on the other hand, assert their riglselé-determination, and the concomitant
‘freedom’ that it offers them from a regime at whdsnds they have suffered — in recent
decades in particular — abuses of immeasurabletgrav

Both arguments are clearly sustainable and of sosré and, as a result, Kosovo might
be considered the quintessential ‘tough cask& answer to which may be derived only
from subsequent state practice and, therefore,thittassistance of hindsight. This
thesis submits that, while it most certainly i®agh case — lost somewhere in the grey
zone that has evolved between the parties respaagits to territorial integrity and self-
determination — it is not one which cannot be amedie A plethora of international
instruments, doctrines, judicial decisions, andtjgal issues are present, and variously
applicable, in disputes of this nature. Giveratgal foundations, however, this thesis
does not purport to analyse all of them, but wather, focus predominantly upon those
concerning international law, and the legality -opposed to the motives — of those
actions taken by the parties to it. The most pnemi of these are clearly the parties’
respective rights to self-determination and terialantegrity which, either explicitly or

! As of 12 May 2009, 58 of the 192 United Nationgwher states had recognised the Republic of
Kosovo — ‘Who Recognised Kosova as an Independete®, accessed at
http://www.kosovothanksyou.com/ (last accessed &% RD09) — 3 of the 5 UNSC Permanent
Member States, 22 of the 27 European Union (EU) Manstates, 24 of the 28 NATO Member
States, 33 of the 47 Council of Europe Member St&® of the OSCE Member States, 11 of the
57 OIC Member States, and 7 of the 7 G7 Member Ciasnhad formally recognised Kosovo as
of this date.

2Borgen, C.J., ‘Kosovo’s Declaration of Independerfelf-Determination, Secession and
Recognition’,The American Society of International Law Insjg¥dlume 12, Issue 2, February
29, 2008, accessed at http://www.asil.org/insi@88/02/insights080229.html (last accessed 16
May 2008).



implicitly, underpin a majority, if not all, of therguments most pertinent to the
territories ongoing status.

Self-determination affords, in theory, its hold#rs right to ‘freely determine their
political status and freely pursue their economagial and cultural developmerit.It

was once famously described by Robert Lansing —die Wilson's' Secretary of State
— as a concept ‘loaded with dynamite’, and theddref an idealist’ which, he feared,
might ‘cost thousands of live3.'Some would suggest that Lansing has, through the
passage of time, been proven correct. Others, Veweincluding this writer — would
submit that the principle — which has since becamght — has freed many from the
shackles of colonisation, and that its continuggliagtion, in the post-colonial world, is
a fundamental cog in the machinations of a wordd ttas opened its eyes ever-wider to
the human rights of its inhabitants and, most irtgudty, those that continue to suffer at
the hands of oppressive and discriminatory reginfesritorial integrity, on the other
hand, is a right conferred upon states, to prdbest from ‘any action which would
dismember or impair, totally or in part’, their tiéorial integrity or political unity?

simply put, to maintain their existing internatibbarders.

The two are clearly incompatible when construedhlisolute terms and, as such, can be
respectively relied upon by the warring partiesthed each are able to contest, by
reference to one or the other, that their actiaeltbeen taken in accordance with the
provisions of international law. The tension tthas uncertainty has created has been
blamed, in some circles, for the prevalence — galerly since the end of the Cold War —
of secessionist movements, and their oft made deésifam independence, and nothing
short of it. These concerns are arguably validiairtunately, in the eyes of many, very
little at present apparently separates the mogt vélclaims from those without basis.

Suggestions of a compromise have long been maglendist common of which confers
primacy upon — o, if you like, a presumption indar of — the parent states right to
territorial integrity, but makes it contingent upitreir compliance with the principles of
equal rights and self-determination and, as suneh; possession of a government
representing, without distinction, the whole pedpdonging to it. In the absence of
such government, it is suggested, the presumpgidisplaced, and the peoples right to
internal self-determinatiohmorphs into one which can be exercised omxarnalbasis.
The logic underpinning this approach is, Cobbargssts:

that if we take the right of sovereignty on the tia@d, and the right of secession on the
other, as absolute rights, no solution is possiBlerther, if we build only on sovereignty,
we rule out any thought of self-determination, anect a principle of tyranny without

measure and without end, and if we confine oursdweself-determination in the form of

% See, for example, Para 2, General Assembly Résolli514 (XV) of 14 December 1960.
* One of the most influential exponents of it — belw at pp12-14.

® Lansing, R., ‘Self-DeterminationSaturday Evening Pqs® April 1921, 6 at 101.

® See, for example, Para 7 of fheclaration on Principles of International Law caraing
Friendly Relations and Co-operation among Stateacicordance with the CharteG.A.Res.
2625 (XXV) Oct. 24, 1970, U.N. General Assembly"Zess., Doc. A/IRES/2625(XXV).

" Which, it is submitted, all ‘peoples’ possess e elow at chapters 5 and 6.
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secessionism, we introduce a principle of hopedesschy into the social order. The
only hope, it seems, must be in a combination efttvo principles, allowing each to
operate within its proper field, and recognisingher as an absolute right, superior to
the rights of individuals, which are the true efidaciety?

This approach endorses what is often referred o‘@smedial right’ to secession, which,
some suggesthas evolved — and possibly even crystallisede-antule of customary
international law. This right would allow thosesgple’ that have suffered ‘grievous
wrongs at the hands of the parent State from wihiefshes to secede’ — including the
denial of their right to internal self-determinatj@and/or serious and widespread
violations of their fundamental human rights — tedk away, as a ‘last resort’ and in the
absence of any further, ‘realistic and effectiveedies for the peaceful settlement of the
conflict.”*® This thesis will submit that this right had, irde crystallised as a rule of
customary international law at that time at whiabsivo’s PISG declared their
independence and that, as a result, it — and thisefore, third state recognition of it —
conformed with the requirements of international.ldf not, it is further submitted, it
would be difficult to contest its non-existenceahe wake of these events, and the
international community’s relatively widespread donation of them.

As is the case with so many other areas stradt#igey and political bounds, this
approach is not devoid of uncertainty. What cauts ‘representation without
distinction’, ‘oppression’ and ‘discrimination’ iand always will be, a subjective and
philosophical question to which, by definition, certain answers can be finally given. It
is submitted throughout this thesis, however, thase are necessary impediments which
can, over time, be ‘ironed out’ as states, tholglir tactions, impose increasingly definite
parameters upon the right, and those cases in vthesiists.

THE SCOPE OF THISTHESIS

The existence or otherwise of this right is, howewet the only issue which must be
concluded upon in determining whether or not thed<@r Albanians were entitled,
under international law, to secede from Serbiafa, it is, it would appear, the last of
the hurdles that must be cleared, as a fall aetimdsch precede it may preclude its
relevance and, as such, render the argument aseiher the right exists — and is one
possessed by the Kosovar Albanians — a moot osea rasult, this thesis will initially
work through those other issues which, if not §atils may prematurely exclude the
people of Kosovo from relying — in declaring thieidependence — upon their right to
self-determination. Before conducting this anaylbwever, the respective histories of
self-determination, as a concept, and the terribdbgosovo, will be examined. This is a
crucial first step as, without an understandinthefn, one may not be able to fully grasp
the tensions, and complexities, that lie beneatrsthiface of those issues, and the
respective arguments mentioned above.

8 Cobban, A.The Nation State and National Self-Determinatioondon, Collins, 1969) at 138.
° See below at chapter 6.
1% For a discussion of these requirements, see betiaapter 6.
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The first chapter will outline the evolution of thenciple of self-determination and, in
particular, that which has occurred since the dagof the twentieth century. A notable
emphasis will also be placed upon those instrumaitgernational law that have been
adopted during the United Nations [‘'UN”"] era. Higaand very importantly, those
changes that have occurred in the internationaleaaed, in particular, the realm of self-
determination, in the wake of the Cold War, wib@be assessed. Some suggest that a
‘new openness to secessidmow exists, and it against this backdrop that Ko
actions, and their consequences, must be assessed.

The second chapter then introduces — somewhatybgieen the turbulent and
multifarious nature of it — the history of Kosov#. brief introduction is given to the
territories ‘roots’ but, in light of the uncertaynand contention that surrounds them, a
greater emphasis is placed upon the regions tuousthistory since the advent of the
Balkan Wars, the correspondent removal of Ottoroda end, in particular, those events
that have transpired since the passing of Tit®801 The ‘re-surfacing’ of nationalist
aspirations at this time was, in the opinion of gppahe harbinger to the events that have
since occurred, and the violence and oppressidrtitb&osovar Albanians have been
subjected to during this period is, arguably, thsi® upon which their claim may
succeed.

With this introductory material in mind, the legalalysis will then be embarked upon.
Chapter three deals with the first of those préeaipiissues mentioned above —
international personality and the generally acakptguirements for statehood. After
outlining, momentarily, the incentives that the Kear Albanians may possess in
attempting to create their own state, those remerds for statehood — as set out in the
Montevideo Convention on the Rights and Dutiegaie8? — will be discussed, and a
conclusion reached upon whether or not Kosovofssithem. If they do not, it is
suggested, the validity of their claim to self-detmation is of no consequence as,
regardless of its status, their claim to statehslozlild not succeed. In addition to these
requirements, many commentators suggest that mispastates must also satisfy
requirements pertaining to the protection of humgints, the observation of international
law, and also a measure of democratic legitimdc@uestions remain, however, as to
whether these constitute requirements for statehmogherely the attainment of
recognition.

1 Kovéacs, M. M., ‘Standards of self-determinatiom atandards of minority-rights in the post-
communist era: a historical perspectiwdgtions and Nationalisrf (3), (2003), 433 at 434 —
citing Hannum, H., ‘The specter of secessidiwreign Affairs77(2) (1998) 13, Cassese, Bglf-
Determination of Peoples: A Legal Reappraig@reat Britain: Cambridge University Press,
1995) at 327-365.

2 0f 1933.

13 See, for example, Murphy, S., ‘Democratic Legitiyjmand the Recognition of States and
Governments’|nternational and Comparative Law Quarterifol. 48 No. 3, 545 at 545 — cited
in Triggs, G. International Law: Contemporary Principles and Ptiges(New South Wales:
LexisNexis Butterworths, 2006) at 157.



The submission is made that the nascent state sd\odoes, indeed, satisfy those
requirements set out in tivdontevideo Conventigrespecially in light of the leniency
with which borderline cases are so often assesgkd.requirement pertaining to the
protection of human rights is difficult to assessdvance, and although Kosovo’s
Prime-Minister — Hashim Thagci — stressed, in tla&llep to Kosovo’s declaration of
independence, the importance of them in post-inodgece Kosovo, time will be the
only true judge of the conviction underpinning thistoric. Whether or not the Kosovar
Albanians possess a valid right to self-determamais the subject of chapters five and
six. If, however, the above submissions are aeckplhe legality or otherwise of their
claim to self-determination will likely mirror thatttributable to their statehood in
general, and the importance of the conclusion e@damhthose chapters can, therefore,
obviously not be overstated.

The following chapter discusses the status andfiGations of United Nations Security
Council resolution 1244 which, the respective partiariously contend, either permits or
precludes independence as an option for the ongatgs of Kosovo. This resolution
was adopted on 10 June 1999 — the date upon whAdrfONconcluded their campaign of
aerial bombardment within Yugoslavia — and deathussues pertaining to the territories
administration under the UN, which commenced os dlaite. The resolution was,
unfortunately, phrased in relatively vague termd, @s a result, the respective sides’
have both been able to construe it as in suppdheaf position. The question asked in
this thesis is whether or not the resolution préetliindependence as an option for the
final status of Kosovo and, as such, whether tbgipions of it were intended to preserve
the territorial integrity of the FRY indefinitelpr only during that interim — and therefore
temporary — period in which the territory was untter administration of the United
Nations.

The submission is made that the resolution doegmbiibit — nor, however, promote —
Kosovo's declaration of independeriéeThe transient wording of it emphasises the
temporary nature of its provisions, and those gearents in existence as a result of
them. It does not confer a right upon the KosaMaanians to declare their
independence; however, by failing to exclude ihma®ption, it transfers the question of
the declarations legality into the sphere of ind¢iomal law more generally. Supporting
this conclusion is the relatively recently consatenotion of ‘earned sovereignty’, or
‘conditional independence’, under which a sub-seaity — such as Kosovo — may
become eligible for independence and internaticg@dgnition upon their acquisition of
‘sufficient sovereign authority and functiorls’.As such, the question is then whether the
same is true under the established guidelinesteimational law?

4 On this point, see Borgen, above n2.

> Williams, P., ‘Earned Sovereignty: The Road toddéag the Conflict Over Kosovo’s Final
Status’,Denver Journal of International Law & Policy/ol. 31:3, 2003, 387 at 388. Such
functions includeinter alia, ‘the power to collect taxes, control the develeptrof natural
resources, conduct local policing operations, naaina local army or defense force, enter into
international treaties on certain matters, maintapresentative offices abroad, and participate in
some form in international bodies’ — see WilliamRs, Scharf, M., Hooper, J., ‘Resolving
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The remainder of the thesis addresses this questidmether or not the Kosovar
Albanians possessed, as a result of their righéliedetermination, a valid claim to
secede? This analysis will be divided into twgasate but necessarily interrelated,
guestions: in whom does the right to self-detertnmavest, and what actions does it
allow its holders to take?

Chapter five will address the first of these mattemwhether or not the Kosovar
Albanians can, and do, constitute a ‘people’. &halysis conducted within this chapter
will focus upon four subsidiary matters — doesttdren ‘people’ refer only to the entire
population of a state or territory, or can it alsdude sub-state entities; what
characteristics must groups possess before thelgecaharacterised as a ‘people’; which
‘self’ is the relevant ‘people’ for the purposesself-determination — and can there be
more than oné® and; do groups that otherwise satisfy the sugdestguirements of a
‘people’ lose this status by virtue of the facttttieey are also a minority within the state
from which they are attempting to secede? As altre$the conclusions reached upon
these matters, the overarching submission will bderthat the Kosovar Albanians can,
and do, constitute a ‘people’. This might be chased as the threshold step which a
group must overcome before they are able to posaedsxercise, the right to self-
determination, and its importance to the Kosovdrafdians claim can therefore not be
overstated.

It is, however, far from a final conclusion. Thaegtion is then begged as to what this
right entails — does it, for example, confer upsriolders a right to cultural, economic,
and social respect; autonomy; independence; a catin of these; or something
entirely different? Most specifically, in this @gloes it confer upon the Kosovar
Albanians’ an ability to unilaterally secede? The submissithbe made throughout
this chapter that the Kosovar Albanians did, ind@edsess a ‘remedial right’ to secede
at that time at which Kosovo’s PISG declared thdependence from Serbia. This
right, it is proposed, allows those minorities thave ‘suffered grievous wrongs at the
hands of the parent State’, or have been deniédriblet to internal self-determination,
to secede, as a ‘last resort’, from their pareatesn accordance with their right to self-
determination.

In addition, it will be finally contended, the cinmstances surrounding Kosovo were such
as to satisfy the requisite elements for the ‘raaleyht’ to vest in the Kosovar

Albanians — as the subject people — and, as sochntler their declaration of
independence — and, vicariously therefore, theesyent recognition of it by third states
— alegal act under the principles of internatidael as they existed at that time.

Sovereignty-Based Conflicts: The Emerging ApproaicBarned SovereigntyDenver Journal

of International Law & PolicyVol. 31:3, 2003, 349 at 350.

'8 |n other words, if many groups contained withistate satisfy the suggested requirements of a
‘people’, and there is some overlap between themgpg, which one — or ones — possess the right
to self-determination?

"Who, it is concluded in chapter 5, constitute @ojple’ for the purposes of self-determination.
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The consequences of an acceptance of this conglasgosignificant and many — not only
for the inhabitants of Kosovo, but also internagiblaw, international relations, and
governance the world over. It will instil withiedders, and potential future leaders, the
international community’s ever-stronger abhorretaceppressive and/or discriminatory
regimes, and their attendant willingness to addfence of fundamental human rights. It
will, in addition, create some clarity in an arbatthas for so long had so little, but which
now — as illustrated by recent events in Abkhanid, & particular, South Ossetia, in
Georgia — so desperately requires it. Withoudng fears, lives will be lost, as internal
conflicts burgeon, not only in prevalence, but asale, violence, and severity. This, it
can be said with certainty, is an affliction thae world could do without.



CHAPTER 1

THE HISTORY AND EVOLUTION OF SELF-DETERMINATION UP UNTIL 1945

The proposition (to begin by using a perfectly nalutvord) that every people should
freely determine its own political status and fygglirsue its economic, social, and
cultural development has long been one of whichgbave sung and for which patriots
have been ready to lay down their lives.

Unfortunately, then, the right underpinning it —adifpeoples to self-determination —
remains one of the most contentious and uncentaimernational law. As has been said,
both the meaning and the content of the right, &ienas vague and imprecise as when
they were enunciated by President Woodrow Wilsahathers at Versaille$.’

The origins of self determination can be tracecktiathe 18 and 18' centuries in the
United States and Western Europe, and the latteokthis period in Central and Eastern
Europe® The notions and motives colouring these developsndiffered quite
dramatically, however, between the two geographigibns! The evolution in the
United States and Western Europe developed prilcipaon the political notions of
popular sovereignty and representative governmrite that in Central and Eastern
Europe focused more particularly on the ethnicafiyg culturally grounded nineteenth-
century concept of nationalismOver time, the principle has been sculpted b loid,
arguably, also refined by a series of events atmrgcand the ever-evolving notion of the
modern secular state and its attendant structurgerhational relations.

Through a discussion of these, this chapter wiéirapt to provide not only a ‘snapshot’
of the concept as it exists today, but also a sbidtg roots and evolution so that its
magnitude and intricacies may be properly undedstoo

Peace of Westphalia

Although pre-dating recognition of the principles#if-determination, the first of these
events was, arguably, the 1648 Peace of Westphak#)ich the modern state was
created. This event marked the formal replaceneiiurope, of the ‘overarching but
finally impotent Holy Roman Empire’ with ‘a systesfinteracting secular state’s'.

! Humphrey, John P., ‘Political and Related Rigtits;Theodor Meron (ed.), Human Rights in
International Law: Legal and Policy Issué@xford: Clarendon Press, 2 vols. 1984) at 193.
2 Hannum, H.Autonomy, Sovereignty, and Self-Determinat{®iladelphia: University of
Pennsylvania Press, 1990) at 27.

3 Musgrave, T.Self Determination and National Minoritie€Great Britain: Oxford University
Press, 1997) at 2.

* Ibid.

® Ibid.

6 Cassese, Alpternational Law in a Divided Wor]dOxford: Clarendon Press, 1986) at 34; cited
in Lam, M. C.,At The Edge of the State: Indigenous Peoples alfid8termination (United
States of America: Transnational Publishers, 26088.
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While it is acknowledged that structured ‘inter-comnity relations’ existed before
Westphalia, Cassese believes that they are dibdéeomn several fronts. Firstly, the
system preceding Westphalia did not contain casé@lbureaucratic states, which had
not yet evolved and, secondly, Westphalia formadiyoved the states from the ultimate
authority of the Pope and bestowed upon them de femedom from the Holy Roman
Emperor’ It therefore marked, in general terms, the cosatif sovereign and
independent statés.

Throughout the ensuing period — and up until theeAoan and French revolutions
respectively — the intellectual foundations of ‘reauttype self-determinatiohivere set,
as the dual concepts of the nation state and itaifihuman rights began to forge
prominent positions in international sociéfyThe eventual and inevitable collision of
these concepts created the spark that ignitedrtheigde of self-determination — a
principle upon which the American and French retiohs were founded. It was in the
legal documents accompanying these revolutiong -Bifl of Rights’ (1776) and the
‘Declaration of Man and Citizen’ (1789) respectivelthat the principle initially found a
legal voice, and it has since proven to be onégoiificant international consequente.

American and French Revolutions

During the tyrannical ‘ancien regime’, the monahad been equated with the state and
had ruled absolutely over the entirety of domessitid international affairs. Monarchs
ruled in the name of God, and peoples, ‘as subgdtse King, were objects to be
transferred, alienated, ceded, or protected inrdecwe with the interests of the
monarch.*®* However the French Revolution marked the deajinguch despotism and
monarchic rulé? It declared that the divine right no longer selras the basis of
legitimate rule and also that, under the princgdflself-determination, all citizens were
now equal before the law. As opposed to the earb&on of ‘divine law’, every law
now ‘stemmed from the will of the people which acterough the state and its orgafts.’

" Abu-Lughod, J.L.Before European Hegemony: The World System A.0D-1350(New York:
Oxford University Press, 1991); cited in Lam, M, &t The Edge of the State: Indigenous
Peoples and Self-Determinatidiynited States of America: Transnational Publish2000) at
88.
8 Cassese, Alnternational Law in a Divided WorldOxford: Clarendon Press, 1986) at 34-38.
° Hasani, E.Self-Determination, Territorial Integrity and Inteational Stability: The Case of
YugoslaviagNational Defence Academy, Institute for Peace $upgnd Conflict Management
Vienna in cooperation with: PfP-Consortium of DeferAcademies and Security Studies
Ilrgstitutes, Vienna and Prishtina, February 20039t

Ibid.
" Ibid 60.
12 |bid.
13 Cassese, ASelf-Determination of Peoples: A Legal Reapprai@@teat Britain: Cambridge
University Press, 1995) at 11.
4 Hasani, above n9, 61.
'3 |bid.



The democratically idealistic principle of self-dghination espoused by the Americans
and French — in essence, ‘that the governmentdponsible to the peopf&— proved
troublesome, however, and was dubiously appligtsimfancy. It was formally
enshrined in Franc¥,but only applied in practice when the outcome legally
favourable’® Under the guise of adherence to the principlgetftdetermination, for
example, and following plebiscites that expressedpopulations’ express desire to
unite with France®? the French annexed the territory of Avignon in 1,78nd that of
Belgium and Palatinate in 1793. However the pplecwas not ‘uniformly applied’, and
Plebiscites ‘were only valid if the vote was praefich’?°

The principle, as constructed by the French, wes affectively redundant in the hands
of peoples including colonies and minorities, asnity applied to the alteration of
existing State borders, and it also failed to $&afiany right for a people to ‘internally’
self-determine, as it is now known — that is, teedmine their own rulers: However, as
imperfect as they may have been, these Frenchgmations have proven to be some of
the most important ever made in the ambit of iragamal law. They represent the seeds
from which the modern day right to self-determioati itself also obviously imperfect
but invaluable — was able to grow.

Congress of Vienna

The French Revolution and Napoleonic War — whidalgdshed the notions of equality,
democracy, law and nation — ended following Napadsiinal defeat at Waterloo on the
18 June 1815, and the signing of the Second Tdd®aris on the 20 November 1815.
In the aftermath of Napoleonic France’s defeatGbagress of Vienna was conducted
with the ambition of settling issues and re-drawtimg continent’s political map. The
Congress adopted the concept of self-determinationas an instrument to serve the
wishes of national populations, however, but astomaanage power in the region. This
represented a move away from the developing framethat had recently been fought
for — based upon the ‘nationality’ principle — aftthermore, a re-instatement of the
ability to trade territories ‘for the sake of stélyj notwithstanding the wishes of the
population.?? Territories of sovereign states were, therefonee again able to be ceded
and partitioned without the need to consult theytation concerned, and ‘attempts at
secession were ruthlessly suppresééd.’

18 Cassese, above n13, 11.

1n Article 2 of Title XIIl of the Draft Constitutin, which was presented to the National
Convention by Condorcet on 15 February 1793 — ses€3e, ASelf-Determination of Peoples:
A Legal ReappraisalGreat Britain: Cambridge University Press, 1986)1

'8 Cassese, above n13, 12.

19 |bid.

20 |bid.

! |bid.

22 Hasani, above n9, 62.

2 |bid.
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This regime existed until 1917-1918, however cartatable exceptions arose during
this period, in which complete secession occurreti® people’s will was respected —
‘most notable were the cases of Greek and Belgidedendence, the 1840’s revolutions,
Italian plebiscites leading to Italy’s unificati@md, finally, the German and Italian acts
of unification.?* Despite these exceptions, however, the ‘balafipewer’ approach
remained in force throughout this era — predomigaat a purported safeguard against
any further internal uprisings or revolutions — dne ‘nationality principle’ was,
therefore, only able to prevail on certain, extrgnseldom, politically convenient
occasionsg®

Eminent Opinions of the Early t?C(Eentury

The concept of self-determination awoke from itgapnt slumber upon the arrival of
the First World War and the Bolshevik Revolutios,identities of international power
began to consider more thoroughly, and voice, thiéen conflicting opinions.

Vladimir Lenin

Of these, Vladimir Lenin was the first to insisd, the international community, that the
right of self-determination be established as agarcriterion for the liberation of
peoples?® However, and despite his characterising it aséans of realising the dream
of worldwide socialism?’ other Bolsheviks feared that the concept of setermination
may lead to the ‘disintegration of the former RassEmpire?® To allay their fears,

Lenin drew the following analogy between self-detimation and liberal divorce laws:

To accuse the supporters of freedom of self-detetion, i.e. freedom to secede, of
encouraging separatism, is as foolish and as hiffpatias accusing the advocates of
freedom of divorce of encouraging the destructibfamily ties... They believe that in
actual fact freedom of divorce will not cause tligrdegration of family ties but, on the
contrary, will strengthen them on a democratic $1aghich is the only possible and
durable basis in civilized society.

Despite his evidently strong support for the piheiof self-determination, Lenin was,
however, not without reservations as to its scapd,therefore placed upon his beliefs
certain caveats. He believed that ‘the attainmémdependence by a nation was not to
be regarded as the ultimate goBlgiven the ‘indisputable advantages’ that he believ

* |bid.

% |bid 63

% Cassese, above n13, 14-15 — Cassese notes gpitedbe fact that self-determination had
been championed in a number of leftist party cotivan, and a detailed pamphlet written on it
by Joseph Stalin, Lenin remained the ‘first for¢@itoponent of the concept at the international
level'.

" |bid 13.

% Musgrave, above n3, 19.

# Lenin, V. I.,The Right of Nations to Self Determinatidfoscow: Foreign Language
Publishing House, 1950) at 54.

30 Cassese, above n13, 17.
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were bestowed upon the ‘big States’, and also #mgers that he believed ‘separation,
fragmentation and the formation of small Stateshedied>"

It was, however, Lenin’s subordination of self-detmation to socialism that drew
criticism and represented perhaps the ultimate fitalais argument. He acknowledged
widely the need to directly subordinate the stradgt self-determination to ‘the
revolutionary mass struggle for the overthrow @& biourgeois governments and the
achievement of socialisni®. As a result, he attracted criticism — which mied at a
fundamental level, that which had been directegigtiteenth-century French politicians
— for championing self-determination ‘more to fugtliis ideological and political
objectives than to safeguard peopl&s’.

Despite this subordination, and the attendantcgiis made of Lenin’s arguments, the
focus placed upon the right to self-determinatigriie Soviets had an enormous impact
on both the foreign policy of existing States ame ‘corpus of international law® As
such, ‘the attitude of the Bolsheviks did muchegiimise self-determinatiori>

Woodrow Wilson

The concept of self-determination was also heawmflyenced by US President Woodrow
Wilson whose ideas, propounded during that pertidwing the entry of the United
States into the War in 1917, were pivotal in the@ples evolution. As opposed to
Vladimir Lenin — who viewed it as ‘a means of reaig the dream of worldwide
socialism®® — Wilson considered the concept of self-deterniomaio be ‘the key to

lasting peace in Europ@’. Wilson’s ideas initially reflected the Westernr&pean
understanding of self-determination, as bestowjpanuhe inhabitants of a State the
ongoing right to determine their own government|uding its form®® The right was, in
his mind, therefore akin to one of democratic gowsnt and, as such, represented what
is now commonly referred to as the right to ‘intdirself-determination.

Wilson'’s initial, Western European centric, ide&self-determination did not consider
the ‘Central European notion that nations musthdistatheir own States® His thinking
gradually shifted, however, as he came to bettderstand the ‘nature of the demands
being made by the various subject nationalitieat #ought independence at the
conclusion of the war — ‘namely that each ethnaugrshould form its own nation state’
— and, to appease them somewhat, his originafaadlelf-government was modified to

31 bid.

32 Lenin, V.,Theses on the Socialist Revolution and the RigRatibns to Self-Determination,
published inSelected Workim 1916, at 167.

33 Cassese, above n13, 18.

* |bid 19.

% Musgrave, above n3, 22.

% Cassese, above n13, 13.

37 |bid.

3 Musgrave, above n3, 22.

% |bid.
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include thent® This gradual transition in the thinking of Wilsinevidenced by several
of his famous Fourteen Points — which he delivéoea Joint Session of the Two Houses
of the United States Congress on the 8 January. 18f&le XllI, for example, stated
that:

An independent Polish state should be erected vgfiohld include the territories
inhabited by indisputably Polish populations, whittould be assured a free and secure
access to the sea, and whose political and ecorindeépendence and territorial integrity
should be guaranteed by international coveffant.

His speech to Congress one month later — on theehiuary 1918 — provides further
evidence of the development in his thinking, pafady with regards to the nationality
guestion. In this speech he stated, quite uneqallyo that:

Peoples are not to be handed about from one [dgwngite another by an international
conference or an understanding between rivals atadjanists. National aspirations
must be respected; peoples may now be dominatedasmaned by their own consent.
Self-determination is not a mere phrase, it isnaperative principle of action which
statesmen will henceforth ignore at their p&ril.

This quote emphasises Wilson’s acceptance of theept of national self-determination,
in addition to his original understanding of theacept as a right to determine ones own
government. This evolution in his thinking, thrdwogt the course of the United States
involvement in the war, was also evident in hisrdiag attitude towards the Austro-
Hungarian territory — the dismemberment of whickelientually believed was inevitable,
despite QLS statement upon the United States erttyhe war that they had no interest in
doing so.

Article X1V of Wilson’s Fourteen Points

Wilson was, in addition and as a result of hisrigkpersonal control of negotiations with
the Germans during the latter stages of the war,obthe most influential leaders in the
post-WWI creation of the League of Nations. It wadact, the final of his famous
‘Fourteen Points’ which prophesised that:

A general association of nations must be formeausgecific covenants for the purpose
of affording mutual guarantees of political indegence and territorial integrity to great
and small states aliké.

0 |bid 23.

*L wilson, W., ‘President Wilson’s Fourteen PointsPfogram for Peace’, delivered to a Joint
Session of the Two Houses of the United States @éssg8 January 1918.

*2 Temperley, H.W.V.A History of the Peace Conference of Pavsls. | and IV (London:
Oxford University Press, 1920 and 1921) at 161.

3 Musgrave, above n3, 24.

4 Wilson, above n41.
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However, and despite their importance, the ‘Fourteeints’ attracted criticism not only
from an international audience, but also some @fRfesident’s closest associates. Such
detractors variously contended that his points Wiereloose and indeterminate’, that
they were ‘advanced for foreign consumption, buteneot intended to apply to the
American scene’, and that Wilson himself ‘was ngaee of the implications of his

theory’ as he ‘naively underestimated the consecgeethat his ideas would produce on
the world scene®’ In fact, Wilson’s own Secretary of State, Rolemsing, once stated
that the concept of self-determination — which Wilsupported so ardently — was
‘loaded with dynamite® He continued on in his summation of the pringipdesuggest
that:

It will, | fear, cost thousands of lives. In thedeit is bound to be discredited, to be called
the dream of an idealist, who failed to realisedhrger until too lat¥.

It was also suggested that Wilson ‘did not, oreatas unable to, consistently pursue
his ideas so as to have them accepted by othesstan.*® The latter of these criticisms
may explain, to some extent, the refusal of theQd8gress to ratify the Treaty of
Versaille§® — an act which hamstrung somewhat the nascentueeafNations — and the
fact that only four of Wilson’s points were enty@dopted in the post-war reconstruction
of Europe.

The League of Nations

In fact, and despite Wilson’s best attempts anehitibns, there was no mention made of
self-determination in the subsequently created Ganeof the League of Nation$.The

** Cassese, above n13, 22-23.
jj Lansing, R., ‘Self-DeterminationSaturday Evening Pqs® April 1921, 6 at 101.

Ibid.
48 Cassese, above n13, 22-23.
9 Although the Treaty of Versailles is most notedtfe peace that it brought to the world, this
was not the only consequence of international S@amice to emanate from its signing. The
Treaty also approved the League of Nations Covenavttich was itself contained within
Articles 1 to 26, of Part |, of the Treaty — anddiming so created the often criticised, yet vitally
important, international organisation known asltbague of Nations. The preamble to the
Covenant asserted that the mission of the Leagsetow@romote international co-operation and
to achieve international peace and security’ bespite some initial success — including an
eventually peaceful resolution in tAaland Islandsase discussed below — the League was
ultimately ineffective in preventing the militarggression that sparked WWII.
%0 Draft Article 3 contained Wilson’s proposal, andygested that the principle of self-
determination be the basis for ‘making any furtieeritorial adjustments as might become
necessary as a result of changes in social oigadlielationships.’ It was, however, redrafted
several times before its inclusion and, in its ffilam — which was renumbered Article 10 — all
references to self-determination had been deletée. final article also made no mention of
territorial adjustments, and quite conversely emsideal ‘respect for the territorial integrity and
existing political independence of the Membershefteague’: see Musgrave, above n3, 30-1.
Despite these failures Wilson was, however, rewafdehis efforts in the Leagues formation
with the 1919 Nobel Peace Prize.
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lack of support for the principles inclusion ingldocument stems from the fact that,
despite the declared intention of the Allies to maklf-determination ‘the guiding
principle of the Peace Conference’ — at which theally of Versailles, which contained
the Covenant of the League of Nations, was signé@dad never been their intention to
apply [it] to their own peoples and territorie¥.’

Despite this, and the inherent weakness and inadezpiof the League — Benito
Mussolini once famously stated that the League ‘wexy well when sparrows shout, but
no good at all when eagles fall out’ — its impod@in the international arena cannot be
underestimated. Quite probably of most signifieafor the development of self-
determination was its creation of minority treatigsch, some suggest, represented their
‘attempt to cope with the fact that ethnically hajanous states hardly ever existed
before or after Westphalid” Despite their philanthropic appearance, howehese
treaties were not the result of any apparent hutawaan concern, but rather the desire
that colonial powers — particularly the British arboured to protect their overseas
dominions. This much is evidenced by the fact thase made to sign were ‘only those
states that were defeated by the Allied Powers; arate specifically, that ‘the Third
World was wholly excluded’ from participating. The treaties therefore represented,
more realistically, a compromise of sorts, borneajuheir masterminds ‘fear that the
uncorrected mistreatment of minorities in Europeilddead to renewed crises on that
continent.”

It has also been suggested that the treaties -hwiaid been established to ensure that
majorities did not attempt to assimilate, expet¢xterminate their resident minorities —
were, in addition to being ineffective, somewhatgonistic, and a ‘goad which further
aggravated the pre-existing tensions between nig®eand minorities®® In the tense
period that followed their introduction, the impote of the League of Nations became
evident, and the world disintegrated into war for second time in less than fifty years.

> Ibid 30.

2 L.am, M. C.,At The Edge of the State: Indigenous Peoples alid8termination (United
States of America: Transnational Publishers, 2600R.

%3 |bid 94.

> |bid 94 — note, however, Bilder’s suggestion tinat motives of the Allied Powers were not
only fuelled by a fear of what a failure to act nmgan for the continent, but also humanitarian
concerns: Bilder, R. B., ‘Can Minority Treaties W@, 20Israel Yearbook on Human Riglits
(1990).

> Musgrave, above n3, 61.
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Aaland Islands casé

TheAaland Islandglispute — which occurred in the wake of WWI — Whs first case in
which the League of Nations had to consider an @pehe principle of self-
determination’, and is therefore of vital importarnn an analysis of the evolution of the
principle as it ‘demonstrated the attitude of tleafue towards self-determination’, and
tested ‘its status in international law’.

The report prepared by the Commission of Juristdicoed that the principle of self-
determination remained — despite its heightenefil@ia international circles and
evolution during the war — one of little legal antity. In answering the question as to
whether the ‘meaning of ‘self-determination’ imglithe possibility of secession from an
existing state®® their report responded that:

Although the principle of self-determination of pées plays an important part in modern
political thought, especially since the Great Wamust be pointed out that there is no
mention of it in the covenant of the League of biasi. The recognition of this principle
in a certain number of international treaties cam@oconsidered as sufficient to put it
upon the same footing as a positive rule of the baNations.

On the contrary, in the absence of express pranssiointernational treaties, the right of
disposing of national territory is essentially dmilute of the sovereignty of every State.
Positive International Law does not recognise et of national groups, as such, to
separate themselves from the State of which thew fiart by the simple expression of a
wish, any more than it recognises the right of p®tates to claim such a separation.
Generally speaking, the grant or refusal of thitrig a portion of its population of
determining its own political fate by plebiscitelyr some other method, is, exclusively,
an attribute of the sovereignty of every State whscdefinitively constituted®

¢ The Aaland Islands are located in the Baltic &e#he mouth of the Gulf of Bothnia, which
separates Sweden from Finland, and had been p@vteden until they were ceded, together
with Finland, to Russia in 1809. From this point they represented a part of the Grand Duchy
of Finland, and remained under Russian rule uftil7Zl However, upon the Bolsheviks
recognition of the Finnish Nationalists declaratigrrinnish independence — on tHeéJanuary
1918 — the inhabitants of the Aaland Islands atsioed their desire to annex themselves to
Sweden under the principle of self-determinatiénCommission of three jurists was therefore
appointed by the Council of the League of Natianddtermine whether the inhabitants of the
Aaland Islands — which had a population of appratety 25,000 in 1920, 97 per cent of which
were Swedish — were free to secede from Finlagoinahe Kingdom of Sweden — see
Musgrave, above n3, 32-33 — referring to Barrqs e Aland Islands Questighlew Haven:
Yale University Press, 1968) at 244; Brown, P. Whe Aaland Islands Question’ (1921) 15
American Journal of International La@68 at 268; Gregory, CN, ‘The Neutralisation & th
Aaland Islands’ (1923) 1&merican Journal of International La@B at 66: see also Cassese,
above n13, 27 (including citation 46).

> Musgrave, above n3, 32.

°8 Hannum, above n2, 29.

%9 Report of the International Commission of Jurisitrested by the Council of the League of
Nations with the task of giving an advisory opinigon the legal aspects of the Aaland Islands
guestion League of Nations Off. J., Spec. Supp. No. 3 ((3&0) at 5.
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The Commission of Jurists therefore concluded agireement with the Finnish position

— that it pertained ‘exclusively to the sovereigafyany definitively constituted State to
grant to, or withhold from, a fraction of its poptibn the right of deciding its own

political destiny by means of a plebiscite, or ity mther way®® Their report was,
however, not fatal to the claim of the Aaland Islars, as it also concluded that Finland —
itself only recently removed from Russian contrdiad ‘not yet acquired the character of
a definitively constituted Staté". If it had, the matter would have remained wittfia
domestic jurisdiction of Finland but, as it did nitte conclusion was that self-
determination did ‘have a role to play in the resioh of the dispute®?

A Commission of Rapporteurs was subsequently apgaioy the Council ‘to study the
problem and make recommendations for its solufidriThey determined, in contrast to
the initial commission, that Finland — includingtAaland Islands — had become a fully
constituted independent state upon its declaratiamdependence in 1917, and that the
issue was therefore a domestic one. This conelusgessarily disallowed any role for
self-determination, and their musings on the coheepe therefore relatively redundant
in terms of consequence. They did, however, affene insight into the status of the
principle at this point in time.

After re-considering the question as to whetherdginition of self-determination
incorporated a right of secession from an exissitage, the commission of Rapporteurs
concurred with that answer given in the initial Rep They concluded that self-
determination was ‘a principle of justice and bility, expressed by a vague and general
formula which [had] given rise to the most variaterpretations and difference of
opinion’ ** and that it was therefore ‘not a part of intermagil law, and should not
normally play a role in the determination of sovgnéy over certain territory?® In

forming their conclusion, the commission also dedithat ‘the Aaland Islanders, unlike

the Finns, were not a ‘people’, but simply a ‘mitgt, °© and that minorities could not be

8 ‘preliminary Observations by the Finnish Minister the Report of the Committee of Jurists’,
Report of the International Commission of Juristfrested by the Council of the League of
Nations with the task of giving an advisory opinigon the legal aspects of the Aaland Islands
guestion League of Nations Off. J., Spec. Supp. No. 3 (&0) January/February 1921 at 66.
8L Report of the International Commission of Jurisitrested by the Council of the League of
Nations with the task of giving an advisory opinigon the legal aspects of the Aaland Islands
guestion League of Nations Off. J., Spec. Supp. No. 3 (®&0) at 14 — see also the discussion
in chapter 3 regarding the requirement that a @cide State have some identifiable organised
political institution with some effective power andntrol over their defined territory and
population.

52 Crawford, J.The Creation of States in International Lal@xford: Clarendon Press, 1979) at
85-86.

% Musgrave, above n3, 35.

® The Aaland Islands QuestidReport presented to the Council of the League &y th
Commission of Rapporteynseague of Nations Doc. B.7.21/68/106 (1921) at 27

% Musgrave, above n3, 35.

% |bid 36.
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viewed ‘in the same manner or on the same footing people as a whol". In light of
this, the commission further questioned whethesais:

possible to admit as an absolute rule that a ntinofithe population of a State, which is
definitively constituted and perfectly capable wififling its duties as such, has the right
of separating itself from her in order to be inagied in another State or to declare its
independencé®

Their response asserted that:

The answer can only be in the negative. To conted@norities, either of language or
of religion, or to any fraction of a population ttight of withdrawing from the
community to which they belong, because it is tegh or their good pleasure, would
be to destroy order and stability within States emithaugurate anarchy in international
life, it would be to uphold a theory incompatibléwthe very idea of the State as a
territorial and political entity?

With that in mind, however, the respective comnaissiboth also considered the impact
that oppression on the party attempting to invdigrtright of self-determination might
have’® The Commission of Jurists, after raising theéssuithheld an opinion upon

whether a manifest and continued abuse of sovepaigmr, to the detriment of the
population of a State, would...give to an internagiadispute...such a character that its
object should be considered as one...which is ndirmshto the domestic jurisdiction of
the State concernéd.

The Commission of Rapporteurs were, converselynfare definitive on the issue,
suggesting that ‘oppression would be a factorlowahg a minority to separate itself
from one state and seek union with another stat@hey clarified that this action could
only be utilised as a ‘last resort’, however, ‘wtiba state lacks either the will or the
power to enact and apply just and effective guaesitwith regards to the minorities
religious, linguistic, and social freedorfisThis conclusion was again somewhat

" The Aaland Islands QuestidReport presented to the Council of the League &y th
gommission of Rapporteyrseague of Nations Doc. B.7.21/68/106 (1921) at 28

Ibid.
% |bid.
0 See chapter 6 for further discussion on this point
" Report of the International Commission of Jurisitrested by the Council of the League of
Nations with the task of giving an advisory opinigon the legal aspects of the Aaland Islands
guestion League of Nations Off. J., Spec. Supp. No. 3 (3&0) at 5.
2 Musgrave, above n3, 36 — commenting upon: Therlslands QuestioReport presented
to the Council of the League by the CommissiorappRrteurs League of Nations Doc.
B.7.21/68/106 (1921) at 28. For further discussiorthis point, see chapter 6.
3 The Aaland Islands QuestidReport presented to the Council of the League &y th
Commission of Rapporteynseague of Nations Doc. B.7.21/68/106 (1921) at2&e also
chapter 6 for further discussion on this point.
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redundant, however, as the Aaland Islanders, ‘arthile Finns, had not suffered’ any
such oppressioff.

In general terms, the respective reports, prepayatie commissions, evidence the fact
that, in 1919-20, ‘self-determination was not drpositive international law’> Despite
its above discussed progression, self-determinatidhis point in history therefore *had
little to do with the demands of the peoples conedy unless those demands were
consistent with the geopolitical and strategicriasés of the Great Power$.’The reports
were, however, significant for reasons beyond #ue that they provided a ‘photograph’
of the law as it existed at the time. They alsmgnised and discussed two issues — the
protection of minorities and the impact of oppresSi— ‘that the world community

could and indeed did follow — at least to some mixtein subsequent year$.’

SELF-DETERMINATION AND TREATY LAW

Upon the ending of WWII, the League of Nations wasnantled and replaced by the
United Nations. Under the reign of the latter avigation, the status of self-
determination has changed dramatically. It has ltlee subject of a number of important
international instruments — including the Unitedibias Charter and the two

International Human Rights Covenalfits General Assembly resolutions, and cases
before the International Court of Justice. As Masg states, it has ‘therefore developed
since 1945, from an essentially political concepo ia legal right®

The United Nations Charter

Despite the relatively few mentions that it makéthe principle, the United Nations
Charter (‘the UN Charter’) is ‘considered to hawseg expression to the doctrine of self-
determination® Its inclusion was not without reservation, howewas a number of
states expressed fears that it woulter alia, ‘foster civil strife and encourage
secessionist movement.’In spite of this resistance, and following muetbate, the

“ Musgrave, above n3, 36 —in support of this casioly the commission also noted the
substantial guarantees that Finland had offeredét@nd Islanders — in the form of the Law of
Autonomy of 7 May 1920 — in order to appease tbaircerns of a ‘gradual denationalisation’
and ‘Finnish domination’: see The Aaland IslandQion,Report presented to the Council of
the League by the Commission of Rapportdieague of Nations Doc. B.7.21/68/106 (1921) at
26.

S Cassese, above n13, 29-30.

® Hannum, above n2, 28.

" See chapters 5 and 6 for further discussion ftligsues.

'8 Cassese, above n13, 30.

" International Covenant on Economic, Social andu@al Rights (1976) 993 UNTS 3;
International Covenant on Civil and Political Riglf1976) 999 UNTS 171.

8 Musgrave, above n3, 62.

81 Kumbaro, D., ‘The Kosovo Crisis in an Internatibhaw Perspective: Self-Determination,
Territorial Integrity and the NATO Intervention’61June 2001, accessed at
http://www.nato.int/acad/fellow/99-01/kumbaro.ptst accessed 11th April 2008) at 9.

82 Cassese, above n13, 39.
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principle was, however, finally included in Articl€2) of the Charter — which stated that
one of the purposes of the United Nations was éeetbp friendly relations among
nations based on respect for the principle of eqghts and self-determination of
peoples, and to take other appropriate measumsatogthen universal peace’ — and
Article 55 — which requires that the UN promoteh@gstandards of living, solutions of
international economic, social health and cultprablems, and universal respect for
human rights ‘with a view to the creation of comats of stability and well-being which
are necessary for peaceful and friendly relationsrag nations based on respect for the
principle of equal rights and self-determinatiorpebples’.

The framers of the Charter thus ‘identified selfedmination as one of the purposes, or
raisons d’etre of the UN Organisatiorf® They failed, however, in the construction of it,
to provide any effective means by which the pritecigself could be expanded upon or
employed and, as such, severely hindered the dawelot of its content. The Charter is,
as a whole, therefore ‘very much incomplete’ witgards to both internal and external
self-determinatioff?

Those factors that inhibited the provisions of @terter dealing with the concept of self-
determination were many and varied. The Preanabileet Chartér affords us some
insight, however, into those that weighed most legapon the minds of its framers. It
evidences, for example, the trepidation that edistghin the international community of
an outbreak of further wars, but also the continfagti that they possessed in the role of
fundamental human rights in the context of intaoratl relations. Although concerns
remain, the possibility of such an outbreak hasimished greatly since this tirffeand, in
particular, since the end of the ‘Cold WHmearly two decades ago. In addition —and in
response to what Baslar describes as'ac2@tury landscape punctuated by ‘the Russian
Revolution, World Wars | and I, the rise of theAzNand Fascist dictatorships and the
deliberate repudiation of all norms of morality andture by powerful industrialized

8 Kumbaro, above n81, 10.

® |bid 11.

8 Which states that:

‘WE THE PEOPLES OF THE UNITED NATIONS DETERMINED save succeeding
generations from the scourge of war, which twiceunlifetime has brought untold sorrow to
mankind, and to reaffirm faith in fundamental hunngts, in the dignity and worth of the
human person, in the equal rights of men and waanelhof nations large and small, and to
establish conditions under which justice and resfpeche obligations arising from treaties and
other sources of international law can be mainthiaed to promote social progress and better
standards of life in larger freedom,

AND FOR THESE ENDS to practice tolerance and livgether in peace with one another as
good neighbours, and to unite our strength to raainhternational peace and security, and to
ensure, by the acceptance of principles and thitutisn of methods, that armed force shall not
be used, save in the common interest, and to enipiesnational machinery for the promotion of
the economic and social advancement of all pedples.

8 Bearing in mind that the Charter was entered iton the cessation of WWII, which was — as
the Preamble suggests — the second that this giemelnad endured in their lifetime.

87 See the discussion of self-determination in therafath of the Cold War below at pp29-30.
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states®® — there would also appear to have been a ‘re-exatinh and resurgence of the
principles of natural law?® As such, the emphasis placed on fundamental huiglats
and the ‘dignity and worth of the human personhiernational legal forums has
increased significantly in those decades sincéntteption of the Charter and, it is often
suggested, this trend is set to continue in thesywacome”

These changes have, it could be argued, necedsatatethinking’ of the meaning of
self-determination in that period anterior to tl®gtion of the United Nations Charter
and, as a result, very few concepts have develapedpidly as it during this tinte.
Evidence of this rethinking can, it is suggestegifdund in subsequent international acts
— discussed below — which have ‘broadly developleel’content of the principle into
what some now consider to be a rule of customagyriational law’?

Declaration on the Granting of Independence to @@bCountries and Peoples

In 1960, the UN General Assembly adoptedDeelaration on the Granting of
Independence to Colonial Countries and Peapte$he Declaration solemnly
proclaimed ‘the necessity of bringing to a speealy @anconditional end colonialism in
all its forms and manifestatior§’ and stated that:

The subjection of peoples to alien subjugation, idation and exploitation constitutes a
denial of fundamental human rights, is contrarthis Charter of the United Nations and
is an impediment to the promotion of world peace em-operatiori?

It stated, in addition, that:
All peoples have the right to self-determinatiopMrtue of that right they freely
determine their political status and freely purieir economic, social and cultural

development?

The Declaration did, however, place a caveat omigie by reaffirming that:

8 Baslar, K.,The Concept of the Common Heritage of Mankind terirational Law (The
8I-E!ague: Kluwer Law International, 1998) at 11

Ibid.
% Dixon, for example, suggests that ‘those rulesirnational law having a more “moral” or
humanistic content, such as self-determination;nagial discrimination and prohibition of force,
are likely to rise in importance in questions canagg jurisdiction and title to territory in the
years to come’ — see Dixon, M.extbook on International Law{éEd.), (United States: Oxford
University Press, 2007) at 167
1 Horowitz, Donald L., ‘The Cracked Foundations luf Right to Secedelournal of
DemocracyVolume 14, Number 2, April 2003, 5-17 at 7
%2 See, for example, Kumbaro, above n81, 11.
% Adopted by General Assembly Resolution 1514 (X#/)4 December 1960.
% See Preamble, General Assembly Resolution 1514 64 December 1960.
% See Para 1, General Assembly Resolution 1514 O£\t December 1960.
% See Para 2, General Assembly Resolution 1514 0f\t} December 1960.

-21 -



Any attempt aimed at the partial or total disruptad the national unity and the territorial
integrity of a country is incompatible with the poses and principles of the Charter of
the United Nation$'

Despite its relative absence of application inrgsolution of Kosovo’s claim, the
passing of time has demonstrated, unambiguousyimportance of this document in the
evolution of the concept of self-determination. s been stated, the ‘process of de-
colonisation, during the course of which virtualy colonies gained independence from
colonial powers? left no doubt that a new era of self-determinattmough
decolonisation had arrived It is worth noting, however, the limits that wenece again
placed upon the scope of the principles applicafim@most of which was the tendency
to restrict the pool of possible claimants to thpseples suffering under what was
colloquially referred to as ‘salt-water colonialisfl° In addition, those newly formed
states — which had gained their independence esuét of the process of decolonisation
— were as intent on maintaining their sovereigmiy gerritorial integrity as their already
existing counterparts had been before them, ansljas they willingly supported efforts
to preclude secession beyond the context of deisaiion’®* As Brown concludes, ‘this
effectively prevented invocation of the principlgainst the territorial integrity, or other
sovereignty-based interests, of the new statesginuefrom decolonisation->*

Matters have, however, moved on since the adopfidis resolution, and ‘state practice
has re-shaped the principle of self-determinatioméet the new circumstances of the
postcolonial world**® The new question, in the eyes of many, is, tleegf

whether self-determination beyond the colonial eghtefers only to internal self-
determination for the people of a state in the fofrpolitical participation rights, or to
autonomy regimes for minority peoples within aestatr, more radically, to a right of
secession in certain circumstanc&s?

" See Para 6, General Assembly Resolution 1514 O£\t December 1960.

% According to the United Nations Department of Rubiformation,Historical Background on
Decolonizationaccessed at http://www.un.org/Depts/dpi/decoktign/history.htm (last
accessed 27 June 2008): when the United Natioasstablished in 1945, 750 million people -
almost a third of the world's population - livedNion-Self Governing Territories. Since then,
more than 80 former colonies have gained theirgeddence and, today, only 16 Non-Self-
Governing Territories remain, in which fewer thamilion people live.

% Brown, B. S., ‘Human Rights, Sovereignty, and fireal Status of KosovoGhicago-Kent

Law ReviewVolume 80, 2005, 235 at 246.

1% g51t-water colonialism’ refers to the relationshigtween a colonial power and its overseas
colonies. Brown, B. S., ‘Human Rights, Sovereigiatyd the Final Status of Kosov€&€hicago-
Kent Law Revieywwolume 80, 2005, 235 at 246~ citing Ngugi, JheTDecolonization-
Modernization Interface and the Plight of Indiges®eoples in Post-Colonial Development
Discourse in Africa, 2QVIS. INT'L L.J.297 at 304.

101 Brown, above n99, 246-7.

192 |pid 247,

193 Bixon, above n90, 165.

104 Blay, S., Piotrowicz, R. & Tsamenyi, MPublic International Law: An Australian Perspective
(2" Ed.), (South Melbourne: Oxford University Press, 2006)66.
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The United Nations Covenants on Human Rights

The adoption of the United Nations Covenants on &luRights — th€ovenant on
Economic, Social and Cultural Rights and theCovenant on Civil and Political
Rights® — punctuated the ‘next phase’ in the developmétite@concept of self-
determination, ‘from a legal obligation in the dewosation area, to self determination as
a human right“®’

The two Covenants contain identically worded ag8abn self-determination. Article 1
of the respective Covenants states that:

1. All peoples have the right of self-determioati By virtue of that right they freely
determine their political status and freely purteir economic, social and cultural
development.

2. All peoples may, for their own ends, freely dispo§éheir natural wealth and
resources without prejudice to any obligationsiagi®ut of international economic
co-operation, based upon the principle of mutuakfie and international law. In no
case may a people be deprived of its own meanshsistence.

3. The State Parties to the present Covenant, ingutiimse having responsibility for
the administration of Non-Self-Governing and Trietritories, shall promote the
realisation of the right of self-determination, astwll respect that right, in
conformity with the provisions of the Charter oétbnited Nations.

The relevance and importance of the concept ofdsgtrmination in the realm of human
rights was further explained in General Commentd&fiyered by the United Nations
Human Rights Committee at its twenty-first sessiSnlt clarified that, in their opinion,
the right of self-determination was:

Of particular importance because its realisaticemigssential condition for the effective
guarantee and observance of individual human rigiisfor the promotion and
strengthening of those rights. It is for that mrathat States set forth the right of self-
determination in a provision of positive law in b&ovenants and placed this provision
as Article 1 apart from and before all of the ottights in the two Covenant¥.

195 Adopted and opened for signature, ratification aocession by General Assembly Resolution
2200A (XXI) of 16 December 1966, entered into foBcganuary 1976, in accordance with article
27.

1% Adopted and opened for signature, ratification aocession by General Assembly Resolution
2200A (XXI) of 16 December 1966 entered into fo2&March 1976, in accordance with Article
49.

197 Kumbaro, above n81, 16.

1% Human Rights Committee, General Comment 12, Artlc{Twenty-first session, 1984),
Compilation of General Comments and General Recamdat®ons Adopted by Human Rights
Treaty Bodies, U.N. Doc. HRI/GEN/1/Rev.1 at 12 (49

19 5ee Para 1, Human Rights Committee, General Comtedrticle 1 (Twenty-first session,
1984), Compilation of General Comments and GeriReabmmendations Adopted by Human
Rights Treaty Bodies, U.N. Doc. HRI/GEN/1/Rev.112t(1994).
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The Committee further described the right to seliednination as ‘an inalienable right of
all peoples™'® by virtue of which they freely ‘determine theirljtical status and freely
pursue their economic, social and cultural develepii*! and clarified that it, ‘and the
corresponding obligations concerning its implemgotg were ‘interrelated with other
provisions of the Covenant and rules of internatidaw.*2

The Declaration on Friendly Relations

TheDeclaration on Principles of International Law caraing Friendly Relations and
Co-operation among States in accordance with thar@h*® which was adopted four
years after the above discussed Covenants on HRigats, again made mention of self-
determination. The Special Committee, vested thighresponsibility of constructing the
Declaration, recognised in the initial paragraphtos principle that it was a universal
right, possessed by peoples, which every statéteaduty to respect* The importance
of these proclamations cannot be overstated, gsethdence, when compared to those
positions taken in 1964, the significant progrésg international law had made — many
states had, for the first time, recognised selédwrination as a right. That said, however,
the establishment of a universally accepted fortmarieaof it was — unsurprisingly given
the complex nature of it — an extraordinarily difit task'*> Rosenstock cites, in
particular, the initial split

between those who accepted a right of self-detextioim of peoples and the duty of
states to grant it, and those who argued that untemational law only states could have
rights or be the beneficiaries of rights. Thereeathose who argued that the principle
was universal in its application and those who &btm limit its application to colonial
situations of the salt-water variety.

In spite of these rifts, the Declaration succes$gfided the establishment of a ‘set of
general rules concerning the right to self-deteatiam.”™’ Of particular interest to those
seeking independence for Kosovo is $hging clausavhich, as Cassese notes, ‘some

10 5ee Para 2, Human Rights Committee, General Comtedrticle 1 (Twenty-first session,
1984), Compilation of General Comments and GeriReabmmendations Adopted by Human
Rights Treaty Bodies, U.N. Doc. HRI/GEN/1/Rev.11at(1994).

1 See Para 2, Human Rights Committee, General Coint@eirticle 1 (Twenty-first session,
1984), Compilation of General Comments and GeriReabmmendations Adopted by Human
Rights Treaty Bodies, U.N. Doc. HRI/GEN/1/Rev.11at(1994).

12 5ee Para 2, Human Rights Committee, General Comtedrticle 1 (Twenty-first session,
1984), Compilation of General Comments and GeriReabmmendations Adopted by Human
Rights Treaty Bodies, U.N. Doc. HRI/GEN/1/Rev.112at(1994).

13 G.A.Res2625 (XXV) Oct. 24, 1970, U.N. General Assembly"Zess., Doc.
A/RES/2625(XXV).

4 Rosenstock, R., ‘The Declaration of Principlesnpérnational Law Concerning Friendly
Relations: A Survey'The American Journal of International Lawol. 65, No. 4, (Oct., 1971),
713 at 731.

% 1pid 730-1.

118 1pid 730.

17 Kumbaro, above n81, 17.
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commentators have overlooked or played down’ desijpit great importancé*® The
clause reads as follows:

Nothing in the foregoing paragraph [proclaiming phimciple of self-determination] shall
be construed as authorizing or encouraging angraethich would dismember or impair,
totally or in part, the territorial integrity or [sical unity of sovereign and independent
States conducting themselves in compliance witlptineiple of equal rights and self-
determination of peoples as described abovealamipossessed of a government
representing the whole people belonging to thattesr without distinction as to race,
creed or colour®

Every state shall refrain from any action aimethatpartial or total disruption of the
national unity and territorial integrity of any ethState or countri?’

As a result of its wording, this clause has ofteerbinterpreted as grounding a right to
unilateral secession when the government of thenpatate does, in fact, fail to comply
with the mentioned requirement that they ‘represie@twhole people belonging to the
territory without distinction as to race, creeccofour.’ It therefore represents one of the
bases upon which those in favour of Kosovo’s Detian of Independence attempt to
justify its legality and, for this reason, the sayclause and its various interpretations
will be discussed in greater detail below, in ceapt and 6

The importance of this Declaration was not, howgheited to the assistance that it
offered to those attempting to justify an act oflateral secession. It also — as the
Declaration on the Granting of Independence to @@bCountries and Peopldsad
done some years earlier for colonial claims — efaieol upon the modes by which a
people may implement their claim to self-determorgtexplaining that it may involve
either the

establishment of a sovereign and independent $tetdree association or integration
with an independent State or the emergence intmtrgr political status freely
determined by a peopté

118 Cassese, above n13, 111.

119 Emphasis added.

120 5ee Para 7 of tHReclaration on Principles of International Law canaing Friendly
Relations and Co-operation among States in accardarith the CharteiG.A.Res2625 (XXV)
Oct. 24, 1970, U.N. General AssemblythSess., Doc. AIRES/2625(XXV).

12Lith regards to the arguments concerning the plessiterpretations of the saving clause, see
also theVienna Declaration and Programme of Actiamd theDeclaration on the Occasion of
the Fiftieth Anniversary of the United Natigmsentioned below at p27-28, and the discussion
regarding them at Chapters 5 and 6.

122 Declaration on Principles of International Law camaing Friendly Relations and Co-
operation among States in accordance with the @na@.A.Res2625 (XXV) Oct. 24, 1970,
U.N. General Assembly, #SSess., Doc. AIRES/2625(XXV).
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The Helsinki Final AZE®

Again of great interest to the debate regardinddbelity of Kosovo’s Declaration of
Independence, thHeinal Act of the Conference on Security and Co-apen in Europe
(‘Helsinki Final Act’)*** —the final act of the Conference on Security andoPeration in
Europe, held in Helsinki, Finland, between July andjust 1975 — was adopted on the 1
August 1975, and was signed by 35 countries. Haghed aDeclaration on the
Principles Concerning Mutual Relations of the pagating Stategnumerating ten
points, Principle VIII of which explicitly referretb internal and external self-
determination. It read as follows:

The participating States will respect the equdltsgf peoples and their right to self-
determination, acting at all times in conformitythvihe purposes and principles of the
Charter of the United Nations and with the relevamms of international law, including
those relating to territorial integrity of States.

By virtue of the principle of equal rights and saéftermination of peoples, all

peoples always have the right, in full freedonmglétermine, when and as they wish, their
internal and external political status, withoutezrial interference, and to pursue as they
wish their political, economic, social and cultudalvelopment.

The participating States reaffirm the universahgigance of respect for and effective
exercise of equal rights and self-determinatiopedples for the development of friendly
relations among themselves as among all Stategatke recall the importance of the

elimination of any form of violation of this prirglie*?°

However, in addition to the mention made of ithe above Principle, territorial integrity
was also the subject of its own Principle — Pritecly — and the underlying theme of
another — Principle I. The former stateder alia, that:

The participating States will respect the terrabmtegrity of each of the participating
States.

Accordingly, they will refrain from any action inasistent with the purposes and
principles of the Charter of the United Nationsiaggthe territorial integrity, political
independence or the unity of any participatingestand in particular from any such
action constituting a threat or use of fofte.

1231t must be noted that the Helsinki Final Act does have the status of a legally binding
document — it provides, in its third last paragraphat: ‘The Government of the Republic of
Finland is requested to transmit to the Secretagetal of the United Nations the text of this
Final Act, which is not eligible for registratiomder Art. 102 of the Charter of the United
Nations...’

1249 August 1975, accessed at http://www.osce.orgiients/mcs/1975/08/4044_en.pdf (last
accessed 8 July 2008).

125 See Principle VIlIHelsinki Final Act,1 August 1975, accessed at
http://www.osce.org/documents/mcs/1975/08/4044 ddrflast accessed 8 July 2008).

126 See Principle IVHelsinki Final Act,1 August 1975, accessed at
http://www.osce.org/documents/mcs/1975/08/4044 ddrflast accessed 8 July 2008).
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While the latter asserted that:

The participating States will respect each otlen&reign equality and individualias
well as all the rights inherent in and encompasseits sovereignty, including in
particular the right of every State to juridicabetity, to territorial integrity and to
freedomand political independence. They will also resgeath other's right freely to
choose andevelop its political, social, economic and cultwgstems as well as its right
to determine itséaws and regulations.

Within the framework of international law, all tharticipating States have equights

and duties. They will respect each other's righitefine and conduct as it wishes its
relations with other States in accordance withrirggonal law and in the spirit of the
presenDeclaration. They consider that their frontiers barchanged, in accordance with
international law, by peaceful means and by agreenidey also have the right to
belong omot to belong to international organizations, tabaot to be a party to

bilateral ormultilateral treaties including the right to bermt to be a party to treaties of
alliance; theyalso have the right to neutrality/.

Those contesting the legality of Kosovo's Declamattite this Act and, in particular,
these principles — which espouse the importane@eSthtes territorial integrity — as one
of their key arguments, suggesting that they ararbf incompatible with an act of
unilateral secession. As with tBeclaration on Friendly Relationsbove, this Act will
therefore be discussed in greater detail belowhapters 5 and 6.

Subsequent Agreements

Several more detailed formulations of the Helsibkclaration were agreed upon, by its
signatory states, in conferences subsequentlythetdem. TheCopenhagen
Document®® — adopted on the 29 June 1990 — did not includexaticit section on self-
determination, however the ensui@barter of Paris for a New Europ@ — adopted on
the 21 November 1990 — reaffirmed

the equal rights of peoples and their right to-s#dtermination in conformity with the
Charter of the United Nations and with the relevamms of international law, including
those relating to territorial integrity of Stafés.

In addition, théVienna Declaration and Programme of Actidh- adopted by the World
Conference on Human Rights on the 25 June 1998 tha®eclaration on the Occasion
of the Fiftieth Anniversary of the United Natidifs- adopted by the UN General

127 See Principle IHelsinki Final Act,1 August 1975.

128 Document of the Copenhagen Meeting of the Conferenche Human Dimension of the
CSCE 29 June 1990.

1291t should be noted that the Charter of Paris e-file Helsinki Final Act — states that it is ‘not
eligible for registration under Art. 102 of the Cteat of the United Nations’, and that it therefore
also does not have the status of a legally biniisggument.

130 Charter of Paris for a New Europ@1 November 1990 at 5.

31 A/Conf. 157/24. 25 June 1993.

132 G.A. res. 50/6, 49 U.N. GAOR Supp. (no. 49) atl3y. Doc. A/IRES/50/49 (1995).
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Assembly on the 24 October 1995 — both made menfiarpeoples right of self-
determination. The former made mention of Breelaration on Friendly Relationgand
echoed the requirement contained within it thagroter to be afforded the right of
territorial integrity, a states government repreésiea ‘whole people belonging to the
territory without distinctiorof any kind*3* The latter did likewise, again making a states
ability to rely upon a right of territorial intedyi contingent upon their possessing a
government ‘representing the whole people belongrtpe territory without distinction

of any kind *3*

It is important to note, at this point, the sliglariation in the wording adopted by these
two, more recent, documents — which refer to ardison ‘of any kind’ — as compared to
the earlieDeclaration on Friendly Relations which refers to a distinction ‘as to race,
creed or colour’. As with thBeclaration on Friendly Relatiordiscussed above, these
documents therefore represent one of the baseswipich those in favour of Kosovo'’s
declaration of independence attempt to justifyrtheilateral secession. Their
importance and interpretation will also, therefdye discussed more completely in
chapters 5 and 6.

JURISPRUDENCE OF THECJ

The principle of self-determination has also besrabhed by the International Court of
Justice (‘ICJ’) on a number of occasidid.However, as Trbovic quite correctly reminds
us, the advisory opinions offered up by it betw&860 and 1990 ‘should be read in the
context of decolonisation and Cold War politit€’ Their decisions in, for example, the
Namibia Advisory Opiniort®” and the Western Sahara Advisory Opififr which each
classified self-determination a right, as oppoed political principle — were made with
regards to issues concerning Non-Self Governingtdees (‘NSGT’s’), and their
application should therefore be accordingly cordifié

No such caveats can, however, apparently be placédose decisions made by the ICJ
in subsequent times. Importantly then, during g@sod, the ICJ have labelled the
principle of self-determination ‘one of the essahgirinciples of contemporary
international law**° and, furthermore, a right which has attained th&us oferga

133 Emphasis added.

134 Emphasis added.

1% For a good summary of the decisions of the Intéwnal Court of Justice, see: Musgrave,
above n3, 77-90.

1% Trpovich, A.,A Legal Geography of Yugoslavia’s Disintegratiew York: Oxford
University Press, 2008) at 26.

137 Advisory Opinion on Legal Consequences for Stafeke Continued Presence of South
Africa in Namibia (South West Africa) Notwithstandi Security Council Resolution 276 (1970).
138 \Western Sahara Ca§&975) I.C.J. 6.

139 Trbovich, above n136, 26.

140 case Concerning East Timor (Portugal v Australif5 ICJ Rep 90 at 102.
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omnes*!' In theCase Concerning East Timor (Portugal v Australiay example, the
Court stated that:

Portugal’s assertion that the right of people’sét-determination, as it evolved from the
Charter and from the United Nations practice, lmaerga omnes character, is
irreproachablé?

Today, it would therefore appear that self-deteatiom is a ‘well-established principle
of customary international law* and, furthermore, that it ‘may well be a rulejus
cogens '

SELF-DETERMINATION IN THE POST-COLD WAR ERA

As Donald Horowitz explains, the cessation of tleédGNVar was feted with:

a concatenation of events — the reunification afn@my, the dissolution of the Soviet
Union (and various sub-secessions in Georgia, M@dand Azerbaijan), Yugoslavia,
and Czechoslovakia, the secession of Eritrea frthiogia and of the former Somaliland
from Somalia, and finally the de-facto detachmdr{@sovo from Serbia — [which]
combined in the course of a decade to render boigsdauch less stable and to
encourage territorially separate groups to congluepossibility of secessidfr.

These events were accompanied, he suggests, tyirgkiieg — on the part of
international lawyers and philosophers — of the mranof self-determination. Their
doing so, he contends, unsettled ‘the former utdedings that had discouraged
secession and international support folit.’A ‘new international order’ has, it could be
said, emerged in the Cold War’s wake, in which pdaceatening conflicts more often
arise out of intra-state breakdowns — and the patvaggles and friction that inevitably
follow — than inter-state battlé§’

The concept of self-determination that arose odhefrubble that was the Soviet Union,
the former Yugoslavia and — more broadly — the Gill, ‘confronted the international
community with the need to rethink the conflictweén secessionist self-determination
and the territorial integrity of state¥? The removal of the diplomatic and security

I palestinian Wall Advisory Opinio2004 ICJ Rep para. 88ase Concerning East Timor
(Portugal v Australia)1995 ICJ Rep 90 at 102.

142 Ccase Concerning East Timor (Portugal v Australifp5 ICJ Rep 90 at 102.

143 Dixon, above n90, 164.

1 |bid.

> Horowitz, above n91, 7.

1% |bid.

14" Radan, PBreak-Up of Yugoslavia and International Lafkondon: Routledge, 2001) at 1—
citing G.A.Craig and A.L.Georg&orce and Statecraft: Diplomatic Problems of Oumg 3¢
edition, (New York: New York University Press, 19%8 46; Hannum, H. ‘Specter of Secession,
Responding to Claims for Ethnic Self-Determinatjdtoreign Affairs 1998, Vol 77, No.2 at 13.
18 Kovéacs, M. M., ‘Standards of self-determinatioml atandards of minority-rights in the post-
communist era: a historical perspectidations and Nationalisr@ (3), (2003) 433 at 433. See
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constraints that characterised the duration of2blel War encouraged more ‘proactivity’
than was commonly the case and, as such, more oemsrand rules to address these
conflicting claims were produced in the decadego&nding than any for some tiré.

As a result of these developments, a number of camtettors opine that the right of self-
determination has, in recent times, evolved to emass non-colonial situations which
may even include, in exceptional circumstanc@s, right of secessioft:

CONCLUSION

A peoples right to self-determination remains ohthe most contentious and uncertain
in international law. It has, since its inceptiongderpinned revolutions, ideologies,
international agreements and the demarcation efnational bounds, yet the meaning
and content of it remain undesirably ‘vague andrimjse’**? Its evolution has been
heavily influenced by a number of actors, evelsoties concerning international
relations, and political beliefs — particularly,ita formative years, those emanating out
of the United States and Europe. Since the incepmtf the UN, however, it has become
somewhat synonymous with the concept of de-coltinisgprompting some to question
its role — and, for that matter, continued exiséenén the wake of this phenomenon.

A new international order has, however, emergedbtite rubble of the Cold War,

within which self-determination remains an esséwtig. Peace threatening conflicts are
increasingly internal, and those constraints tiefinéd the Cold War period have been
removed. The scope of the right of self-deterniomahas been re-assessed in light of
these changes, prompting many to opine that it motonly remains in existence, but
also grounds — in certain, exceptional circumstarca people’s right to secede.
‘Scholars of international law have’, it could lmds ‘come to exhibit a new openness to
secession'>* and it is against this background that the fitails of Kosovo must now

be determined.

also Brown, B. S., ‘Human Rights, Sovereignty, #relFinal Status of KosovaChicago-Kent
Law ReviewVolume 80, 2005, 235 at 247

149 Kovécs, above n148, 433 — citing Horowitz, D.,IfSketermination’ in lan Shapiro and Will
Kymlicka (eds.) Ethnicity and Group Right&New York: New York University Press, 1997) 421.
150 These developments, and the circumstances in winéchight may arise, are discussed in
detail below in chapter 6.

151 Kovécs, above n148, 433 — see also, for exampintiizher, D. F., ‘The imprint of Kosovo
on international law’'ILSA Journal of International & Comparative Lawol. 6, 1999-2000,
541, Nanda, V. P., ‘Revisiting self-determinatianam international aw concept: a major
challenge in the post-Cold War eri.SA Journal of International & Comparative Lawol. 3,
1996-1997, 44FReference re Secession of QueleCan. S.C.R. 217 (1998).

2 Hannum, above n2, 27.

133 Kovécs, above n148, 434 — citing Hannum, H., ‘Shecter of secessiopreign Affairs
77(2) (1998) 13; Cassese, Aglf-Determination of Peoples: A Legal Reappraialeat
Britain: Cambridge University Press, 1995) at 385-3
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CHAPTER 2

Ballads and legends have, for many centuries n@intained stories and myths
concerning the origins of KosovoTheir prominence heightened, however, as the Serb

! The following — entitled ‘The Downfall of the Séaih Empire’ — is but one example. It is taken
from Pennington, A., Levi, P. (edsMarko the Prince: Serbo-Croat Heroic Son¢isondon:
Palgrave Macmillan, 1984) at 17-18. It refershie tlecision made by Lazar to engage in the
Battle of Kosovo — see discussion below at pp34-8¥%.doing so, the ballad suggests, he chose
the kingdom of heaven (and the notions of trutmdum, and the ‘everlasting’) over the kingdom
of earth (and the riches that it entailed if heever submit and become a vassal of the Ottoman
Sultan Murad):

‘Flying Hawk, grey bird,

out of the holy place, out of Jerusalem,

holding a swallow, holding a bird,

that it Elijah, holy one;

holding no swallow, no bird,

but writing from the Mother of God

to the Emperor at Kosovo.

He drops that writing on his knee,

it is speaking to the Emperor:

‘Lazar, glorious Emperor,

Which is the empire of your choice?

Is it the empire of heaven?

Is it the empire of the earth?

If it is the empire of the earth,

Saddle horses and tighten girth-straps,

And, fighting men, buckle on swords,

Attack the Turks,

And all the Turkish army shall die.

But of the empire of heaven

weave a church on Kosovo,

build its foundations not with marble stones,

build it with pure silk and with crimson cloth,

take the Sacrament, marshal the men,

they shall die,

and you shall die among them as they die.’

And when the Emperor heard those words,

He considered and thought,

‘King God, what shall | do, how shall | do it?

What is the empire of my choice?

Is it the empire of heaven?

Is it the empire of the earth?

And if | shall choose the empire,

and choose the empire of the earth,

the empire of earth is brief,

heaven is everlasting.’

And the Emperor chose the empire of heaven

Above the empire of the earth.’
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and Albanian national movements began — in thenisteteenth century — to place an
ever-greater emphasis upon thérfthere are, unsurprisingly, major differenceshia t
narratives of the respective parties; differenchgky it would seem, flow predominantly
out of the uncertainty that exists with regardgorigins of the territories inhabitants.
As Malcolm suggests:

We should never forget that all individual ancestrare mixed — especially in this part of
Europe. When a Serb today reads about the aofihk early Serbs, he may not be
wrong to suppose that he is reading about his &arsedut he cannot be right to imagine
that all his ancestors were in that populatione @huivalent is true for the Albanians,
and indeed for every other ethnic group in the Bad

As such, a majority of the evidence with regardthtd period pre-dating medieval
Kosovo is, some would argue, speculative and té ltrobity in the debate. As Judah
surmises:

The classical Serbian view holds that the people kivied in Kosovo were
overwhelmingly Serb until barely a few generatibask...On the other hand, Albanian
historians have always claimed the right of ‘fpsissession’. They argue that their
ancestors, the ancient lllyrians and Dardaniamsdlhere long before the Slav invasions
of the sixth and seventh centuries. In fact, thehtis uncleaf.

Despite the uncertainty surrounding its origing, tdrritories history becomes somewhat
more certain during the middle ages when, durieg\temanijic dynasty, the ‘first
identifiably Serbian kingdom began to be fashiotteth 1219, Rastko — the third son of
the founder of the dynasty, Stefan Nemanja — wésstalsecure from the ‘then enfeebled
Byzantine emperor and the Orthodox patriarch, agbalous status’ — autonomy within
the Orthodox church — ‘for what was then to becomeffect, the Serbian national
church.® As Judah submits, these actions meant thaeaat luntil 1355, the dynasty’s
power was supported by two pillars — the statethacthurch’ — and, when the Serbian
nobility was removed as a result of the subseqO#aiman attacks, the church remained
and with it the sentiment that Serbia, like Chrevuld be resurrected.lt was, in fact,

the church which maintained this belief throughrthanonisation of Nemanjic monarchs
and, ‘for hundred of years, the Serbian peasant teerhurch and in his mind the very
idea of Christianity, resurrection and ‘Serbdongried togethef’

Despite this episode, however, the question rerdaasgo who actually lived in Kosovo
during the reign of the Serbian kings? Serbiatohesns contend that it was only Serbs —
citing their churches as proof — and Albaniansugmssingly, assert that it was quite the

Z Independent International Commission on Kosét@sovo Report: Conflict, International
Response, Lessons Learridgw York: Oxford University Press, 2000) at 33.
3 .
Ibid 22.
* Judah, T.Kosovo: War and Reveng@dew Haven: Yale University Press, 2000) at 2.
5 .
Ibid.
® Ibid 3.
" Ibid.
8 Ibid.
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opposite. British historian Noel Malcolm believbat people of other ethnicities — such
as Vlachs and Albanians — also inhabited mediegahi§. He suggests that, as some
Vlachs began to drift into town life in the termyo that ‘they became assimilated to the
Serb population and ceased sooner or later to $ritled as Vlachs.’ He then, quite
logically, states that this ‘prompts the questibmwbether the same process was
happening to Albanians — and, if so, to what exeshtIf Albanians began to live like
Serbs’, he pondered, ‘perhaps after some timeloeyd cease to be described as
‘Albanians’ in the official documents® He does point out in rebuttal, however, that
making such assertions based solely on the facAtbanian fathers had been recorded
as having given their sons Serbian names is fraughtdanger. Names, he notes —
‘which are all the evidence we have — are not veligble guides to ethnic identity?’ In
conclusion, Malcolm stated that:

Whatever quantity of assimilation was involvedyirked: many of the people who
underwent this process must have lost the Albdaiaguage and become Serbs. The
idea that the great mass of the Kosovo populakiehind the cover of their Serbian
orthodox names, were Albanians who continued talspdbanian, is simply not
credible. If that were true, then the names oftrnbthe towns and villages in Kosovo
would have been Albanian; whereas in fact the gregority of them are Slav.
Albanians have certainly had a continuous presanttes region. But all the evidence
suggests that they were only a minority in medi¢d@dovo’®

As mentioned at the outset, however, such argumegésding original and early
inhabitation lay somewhat dormant for centuries the two parties interacted amicably,
and even fought alongside one another — before tr@mergence, through the
narratives of Serb and Albanian national movementthe late nineteenth-century.
These narratives were not, however, merely condewith this period of time and have
been heavily sculpted by events that have occuirexs.

Battle of Kosovo

Some historians consider the earlier Turkish victdrthe river Marica, in 1371, to have
been more consequential than the subsequent BaKlesovo, and that which ‘opened
the way to the overall Ottoman conquest of the Bask™* It is the story of the Battle of
Kosovo, however, which resonates most loudly irblB@rminds. So important is it to
them that, some 600 years after its waging, it iama ‘totem or talisman’ of their
collective identity*®

® Malcolm, N.,Kosovo: A Short Histor{London: Papermac, 1998) at 55.
10 H
Ibid.
" bid.
12 Ibid 56 — noting the work of Serbian scholar Staianojevic, as elucidated in: Stanojevic, S.,
‘Licna imena | narodnost u Srbiji srednjega veldaiznoslovenski filolggv/ol. 8 (1928-9), at 151-
4.
3 Malcolm, above n9, 56-7.
% Ibid 58 — citing Emmert, T.ASerbian Golgotha: Kosoyd 389 (New York: East European
Monographs, 1990) at 25-6 (discussing the viewdiretek and Ostrogorsky).
15 Malcolm, above n9, 58.
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According to the Serbian epics, the Ottoman SuManad summoned the Serbian Prince
Lazar to do battle after he refused to submit asdsuch, become his vas¥alThe
subsequent Battle of Kosovo took place in KosovijeRothe ‘Field of Blackbirds’ — on
the 28 June 1389. Upon arrival, the Ottomans wenéronted by an army which,
although Serbian, also comprised Hungarian, Budgaiosnian, and Albanian soldiers —
the latter of which were close allies with the Seabthis time. The leaders of both
armies were killed during the battle, along witlpagximately 30,000 of their respective
troops. The death of Murad was seriously probleniat the Ottomans, as it created a
crisis in their leadership which prevented his sssor, Bayezid, from continuing the
offensive and forced him to withdraw his remaintrapps’

The first battle was therefore somewhat inconclsind, in 1448, a ‘second Battle of
Kosovo’ took place. In this, the forces of HungarNoble Janos Hunyadi were
overcome by the Ottoman Turks — now lead by Mutadwho, by 1455 and 1459
respectively, had incorporated the entireties add&@ and Serbia into their ever-
expanding empiré® This, Malcolm states, ‘was the final extinctioitiee medieval
Serbian state'®

Despite this defeat, many Serbians perceive, sodfty, Kosovo as being ‘the holy place
of the Serb nation’ and, as a result of the rascgtdhat they offered against the Ottomans
in these battles, particularly the first, an ess¢letement of their collective being. The
territory was, however, ultimately claimed by th#dihans and, under their reign, its
ethnic composition altered considerably.

Ottoman Rule

As a result of the Ottoman Empire’s religious -epposed to nationalistic — structure,
and the wars between Austria and the Ottoman Enttpateoriginated in the latter part of
the 17" Century, a large number of Serbians from Kosovgrated north during the 17th
and 18th centurie®. These migrations dramatically altered the ethaiance in Kosovo
— Albanians ‘were an insignificant minority in Koas before 1690, and ‘only after the
exodus of the Serbs did Albanians come floodin@ifill the vacuum they had left”
According to Malcolm, the significance of the mitioa extends beyond mere

18 Judah, above n4, 4.
" savich, C. K., ‘The Kosovo Crisis: Origins and tdiy’, (2000) accessed at http://www.snd-
ijgs.com/history/savich_kosovo-origins.htm (last ased 2 April 2008).

Ibid.
19 Malcolm, above n9, 92.
%% savich, above n17.
21 The Austrians had claimed Kosovo in the autumb6®&9, and established Austrian control
over the whole area. However, following their @ggfat the hands of the Ottoman and Tatar army
the following year, the Austrians were forced tvgat northwards. A number of Serb refugees
followed them and, according to Malcolm, as manga900 families embarked upon the ‘Great
Migration’ that ensued. Estimates on the numbgrewiple that migrated vary, but ‘have ranged
as high as 400,000 people, or between 400,000 @nA@ED, or 500,000 “if not more™: see
Malcolm, above n9, 139-40.
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‘demographic arithmetic’, however, in that it alepresents ‘an essential element of
Serbian national-religious mytholog¥?’ As he acknowledges:

Serbian Orthodox writers have often compared tliead®f the Serbs at Kosovo in 1389
to the crucifixion of Christ. There is a three{gheological parallel at work in the
Serbian national myth; the second phase, correspgia Christ’'s death and burial, is
the withdrawal of the Serbian people from Kosovthie Velika Seoba [‘Great
Migration’], and the third phase, correspondinghe resurrection, is the reconquest of
Kosovo by Serbian forces in 19312.

Balkan Wars

Kosovo remained a part of the Ottoman Empire util2, at which point Serbia &
Montenegro was able to regain control of it durihg Balkan Wars. This was not the
only event of significance to Kosovo that occuriethis year, however. Following the
period known in Albanian history as tRaéindje kombetare- the ‘national rebirth’ or
‘national renaissance’ — it was also the year inctvlan independent Albanian state was
declared®® Significantly, much of the work and many of theets that precipitated this
event occurred not within the eventual bordersefAlbanian state which it created, but
in Kosovo, ‘whose history therefore has a peciitigrortance for all Albaniang?

As mentioned, however, Kosovo again became a p&ibia following the First
Balkan War of 1912 — in which the Serbian and Moatgin forces defeated the
Ottoman Turks — and, at this point, Serbians stitisidered Kosovo to be a part of Old
Serbia®?® Conversely, Albanians viewed it as the birthplattheir nascent state — the
nationalist goals from which it evolved having lgeennounced by the ‘League of
Prizren®’ — and, in the wake of the Ottoman Turks five-centccupation, the territories
ethnic composition had altered so that they were the largest ethnic group residing
within it.?® ‘Serbian and Albanian nationalist claims and @&ijgins thus clashed over
Kosovo, which for both acquired an ideological atianalist dimension’ and, when
ethnic Albanians attempted to retain the contrahefregion that they had acquired
under Ottoman rule, ‘conflict and ethnic tensiorrevimevitable 2

?2 |bid 140.

% |bid 140 — Malcolm also points out that Albanidstbrians have, in recent years, suggested a
different interpretation of the events that occdrirethe 1689-1690 period. Their interpretation
includes the suggestion that the number of Sedisaittually migrated was ‘not very large’, and
‘certainly not large enough to have a major effatthe demographic balance in Kosovo'.

** |bid 217.

% |bid.

% This view was based predominantly on the presefioger 1,300 Serbian Orthodox churches,
and the essential role that the Battle of Kosovaeskin their ‘epic poetry, folklore, and
nationalism.’: see Savich, above n17.

" Prizren is a town in southern Kosovo.

2 savich, above n17.

# |bid.
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The World Wars

Serbia again lost control of the territory of Kosalring the First World War but,
because of its perceived importance to the Seiiagdom, it was incorporated into the
new Yugoslav state — officially called ‘The KingdarhSerbs, Croats and Slovenes’ —
when it was proclaimed on the 1 December 1918bi&eepresented the dominant
element in this newly formed state, ‘not only besmaf its size and its victorious army,
but also because the ruler of Serbia...became kitigeafiew state®

Their sovereignty was, however, to again prove sama¢ fleeting. Following the
outbreak of the Second World War, the Yugoslav govent joined — albeit with some
reservations — the Axis Pact. As a result, antherfollowing day, they were overthrown
by a popular coup in Belgrade, and Hitler respongigd an immediate invasion. In the
struggle that ensued, the Yugoslav army made assefierror$" and, as a result, the
entirety of Kosovo was taken in exactly one wéeln the partition of Kosovo that
followed its conquest, a majority of the territaras awarded to Albania — which was, ‘in
theory, a separate kingdom that just happened talbé by the King of Italy’ — however
a smaller section was also awarded to Bulgariatlamdmall German-occupied portion
‘remained part of the rump Serbian stéfe’.

During this period of occupation, Albanians souggvenge on the regions Serbs and, in
particular, those that had settled in Kosovo dutheginter-war years. The actual
number killed in, or expelled from, Kosovo remalmghly contentious, however
estimates regarding the number that fled or wepeked range from 30,000 to 100,000,
and that were killed from 3,000 to 10,080.

The End of WWII

When the Socialist Federal Republic of Yugoslavées wstablished at the end of World
War I, Kosovo was made an autonomous region dbi8enn fact, according to reports,
Tito even went so far as to state, in 1946, that:

Kosovo and the other Albanian regions belong tcaAll and we shall return them to
you, but not now because the Great Serb reactiadwmt accept such a thid.

However, as a result of the fact that debates weneducted in private, Kosovars
remained unaware of their politicians intentiong] ¢his therefore represented, from

30 Malcolm, above n9, 264.
31 As Malcolm states, their ‘sluggishness on the gdowas matched by stupidity at the
headquarters’ — see ibid 290.
32 H
Ibid.
* |bid 292.
% Judah, above n4, 27.
% |bid.
%6 |bid 31 - citing Vickers, M.The Albanians: A Modern Histoj.ondon: |.B. Tauris, 1995) at
165, citingZeri | Popullit, 17 May 1981.
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their perspective, a highly uncertain tiffeThe extent of the autonomy enjoyed by
Kosovars varied considerably during the decadadaeiawed, with the 1950s and early
1960s representing, ‘from the Albanian point ofwi¢he nadir of the whole period of
Tito’s rule.”® In Malcolm’s opinion, the turnaround came in 19&Ben Tito extended
his desire for national self-direction and decdization to also include the autonomous
provinces® Various concessions to the Albanians followedsMmportant of these
was Amendment XVIII to the 1963 Constitution, whidefined the autonomous
provinces as ‘socio-political communities’ — thengaterm that was used in the definition
of the republics — and stated that they would cautyall the tasks of a republic apart
from those tasks which were of concern to the répuaib Serbia as a wholé@® From this
point on, Kosovar Albanians set their sights ontwthay regarded ‘to be the natural next
step — a Kosovo Republi¢®’

Nationalist Aspirations

As Malcolm states:

...the call for a republic had already been madksaat rhetorically and by implication,
when the senior Communist Mehmet Hoxha asked irl AB68: ‘Why do 370,000
Montenegrins have their own republic, while 1.2limil Albanians do not even have
total autonomy*?

A wave of pro-independence, Albanian nationalissued, and cries of ‘Kosovo —
republic! rang out on 27 November 1968, when heddrof demonstrators took to the
streets of Pristind Kosovar Albanians were afforded a range of ‘peiyes’ in the
period that followed, including, for example, ‘thight to fly, as their own ‘national’
emblem, the Albanian flad” In addition, and as Malcolm states:

If 1963 was the nadir of Albanian national intesdst Titoist Kosovo, then 1974 was the
zenith, at least where matters of constitutionabtly were concerned. The new
Yugoslav constitution of 1974 — which would remairforce until the final break-up of
Yugoslavia — gave the autonomous provinces of Kosmd Vojvodina a status
equivalent in most ways to that of the six repubtitemselves >

However, for both theoretical and political reasdhs final step was never taken of
‘promoting’ these ‘autonomous provinces’ into refieg*® Importantly, while the status

¥ Ibid.

% Malcolm, above n9, 323.

% |bid 324.

“0 |bid.

*! |bid 325.

*2 Ibid — citing SaliuLindja, at 52-5, and Rajoviéutonomija at 292-4 (amendments); L. Cohen,
Socialist Pyramidat 356 (Hoxha).
3 Malcolm, above n9, 325.

* Ibid.

** |bid 327.

*® Ibid.
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of the former was somewhat akin to that of thesfatt‘as an autonomous province,
Kosovo had its own administration, assembly, awlicjary, and it was a member of both
Serbian institutions and federal institutios: autonomous provinces did not possess a
right to secede from the federation and — as ogptusthe republics — were also not
viewed as the bearers of Yugoslav sovereidhty.

This difference was explained by the fact thatAhmnians, like the Hungarians of
Vojvodina, were classified as a nationality (namsth rather than a nation (narod).
Supposedly this was because their nation had alhothelsewhere. Nations had the
right to their own republic but nationalities didti®

The Death of Tito in 1980

A wave of austerity and political uncertainty grgapthe whole of Yugoslavia in the
aftermath of Tito’s death, and the economic gapvbeh Kosovo — which *had always
been the poorest region of Yugosla¥ia: and the rest of Yugoslavia widened
significantly during this period: Kosovo’s Gross Social Product (GSP) per caplta fe
from 29% of the Yugoslav average in 1980 to a n2é by 199G and unemployment
in the province increased from 27.6% to 40.8% dytire same intervar.

The reasons for the ‘widening’ are many, howevearatild appear to have been a
combination of the nationalistic tensions that senedl in the region, and the economic
problems that had engulfed it, which placed thegs pressure on the fiscal policies
emanating from Belgrade. Those residing in Seahththe other northern republics
harboured an ever-growing antipathy to the taxdgweied upon them ‘to support the
development of Kosova™ and debates regarding the distribution of resaraed
nationalism, became somewhat conflatedhs a result, the relatively minor nationalistic
and economic gulfs that existed between the Alaaral Serbian communities at the

*" Independent International Commission on Kosovoyam2, 35-36.

*® |bid 36.

* |bid.

% |bid 37.

°! pashko suggests that economic differences bettheaegions of the Former Yugoslavia ‘had
existed since the formation of the Federation.’ pdits out, however, that ‘the gap between
Kosovo and the other parts of the FR Yugoslavieew&t! during the sixties and seventies’, and
again in the aftermath of the ‘long period of satis economic crises of the 1980s and 1990-
1995, which affected the region of Kosovo mostesely: see Pashko, G., ‘Kosovo: Facing
Dramatic Economic Crisis’, in Veremis, T., Kofos, (Eds)Kosovo. Avoiding Another Balkan
War (Athens: ELIAMEP, 1998) at 339.

*2 |t had equated to 44% of the Yugoslav averag®BPisee ibid 348.

> |bid 349.

** Independent International Commission on Kosovoyam2, 37.

% See Pashko, above n51, 333 — Pashko also citestib@l governments attempts to distribute
their huge foreign debt — which the IMF stated W&6b in 1990 — between the republics as a
factor encouraging the latter to ‘go it alone’. iSkentiment was amplified, he suggests, by the
fact that the Federation only retained a mere 22b8is debt liability.
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start of the decade widened greatly during the 49&€h, it would appear, a certain
degree of correlation.

Albanians took to the streets in protest, arguablyas an attempt to further their
nationalist aspirations but, rather, as a resutheir ‘resentment that nationalities...were
somehow inferior to nations®. As Kadare states, however, their ‘demonstratiosse
quelled with exemplary savagen/.’ Further fuelling this conflict was the change in
Kosovo’s demographics that had occurred in thequlieg two decades. As a result of
the ‘very high birth rate of Albanians’ and the tougration of Serbs and Montenegrins’,
the proportion of Albanians in the population ofd¢@o rose from 67% in 1961, to 78%
in 1981°% Those Serbs that remained, and who ‘were oftemaflder generation’,
feared ‘physical violence and damage to their prtypand ‘experienced institutional
and ideological discriminatiori® As a result of these conditions, Serb intelléstua
began openly publishing ‘nationalist tracts’ frole tmid-1980s and, in a similar vein,
also began to ‘discuss the ‘genocide’ of Serbsdsd¢o.®

Slobodan Milosevic

It was against this background of rising Serbiationalism that then deputy-president of
the Serbian Party, Slobodan Milosevic, became annoght hero. His rise began at a
meeting in Fushe Kosove/Kosovo Polje, on the 24IA®87, at which fighting broke

out between Serbs and the police. In responsesklic famously uttered to his Serb
compatriots, that ‘no one should dare to beat yand continued on, delivering an
address upon ‘the sacred rights of SefbsVia his exploitation of this issue, Milosevic
successfully transformed himself into a ‘nationedider which allowed him to takeover —
almost without opposition — the Communist Party hiee.®> The intentions of

Milosevic were clear, and resonated throughoutralyer of speeches that he delivered in
the years that followed. He declared, for examgle, rally in Belgrade in November
1988, attended by 350,000 peoPi¢hat:

Every nation has a love, which eternally warmséart. For Serbia, it is Koso@b.

*% Independent International Commission on Kosovoyan?2, 36.

" Kadare, I., ‘The Question of Kosovo’, containedisie, R. (ed)Kosovo: In the Heart of the
Powder KegBoulder: East European Monographs, 1997) at 2B8lice and military units and
even the newly created territorial defense unitsevieought to Kosovo from all over Yugoslavia
and a state of emergency was declared. Hundrgusopie were arrested, tried, and imprisoned’
— see ibid.

%% |bid 38.

% |bid.

% |bid 39.

®! Ibid 40.

%2 Malcolm, above n9, 342.

% Independent International Commission on Kosovoyamn?2, 41.

5 Malcolm, above n9, 343 — citing Magas, Bhe Destruction of Yugoslavia: Tracking the
Break-Up 1980-92USA: Verso Press, 1993), at 208T@nes 19. Nov 1988; Silber, L., and
Little, A., The Death of Yugoslavié2™ Ed) (London: Penguin Books, 1996), at 62-3.
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In June of 1989, on the 6D@nniversary of the Battle of Kosovo, Milosevic gee-
enforced his message, and prophetically foreshadevixat was to come, with the
statement to over one million onlookers that:

Six centuries later, again, we are in battles aratrgls. They are not armed battles
although such things cannot be excluéfed.

The central government subsequently took a sefisgep$® which culminated, finally,
in their July 1990 revocation of Kosovo’s autonofhgnd dissolution of their
Assembly®® This act effectively ‘signalled the end of the7a9Constitution, and,
according to some, the dissolution of Yugoslafia.’

Milosevic — having gained significant power, andeeping with the new wave of
nationalism that had conferred it upon him — subeatly adopted an ‘extreme Serbian
nationalist agendd® Having successfully revoked Kosovo's autonomylgBele

adopted a number of policies which were aimed equitintedly, at altering the regions
ethnic composition and, some suggest, ‘creatingpamtheid-like society’* As was to

be expected, the implementation of these policeeessarily generated an increase in the
human rights abuses suffered by those non-Serblabitants of if?

The Response of the Kosovar Albanians

The Independent International Commission on Kosoyed the expectation held by
many — especially Kosovar Albanians — that, at ploisit in time, a war in Yugoslavia

% Quoted in Independent International CommissioKosovo, above n2, 40.

% Including, in 1989, the Serbian assembly takingetrect control over Kosovo’s security,
judiciary, finance, and social planning.

67 Independent International Commission on Kosovoyan2, 41.

% Despite provisions in the 1974 Constitution whiehuired Assembly consent for its own
dissolution. Under the Constitution, as it exisi¢dhat time, Serbia could propose amendments,
but they had to be accepted by The Kosovo asseifithlyy were to be implemented. Despite
protests from the Albanian population, the provaheissembly of Kosovo met, on thé“2@arch
1989, in what Malcolm termed ‘unusual circumstahc®¥ith a number of tanks and armoured
cars in attendance, along with members of the #ggqalice and Communist party functionaries
from Serbia — some of whom even took part in théngo- the constitutional amendments were
passed, ‘although without the two-thirds majorigrmally required for such changes.” As
Malcolm explains: ‘the final conformation of the animents was then voted through in an
unusually festive session of the Serbian assemiBelgrade on 28 March: Kosovo's
“autonomy” was now reduced to a mere token.’: sedchim, above n9, 344 — citing von Kohl,
C., & W. Libal,Kosovo: gordischer Knoten des Balk@fienna, 1992) at 116; Gashi, A. Athe
Denial of Human and National Rights of AlbanianKiwsova(New York, 1992) at 102-3.

% Independent International Commission on Kosovoyam?2, 41.

1bid I.

™ Ibid.

2 Ibid 41 — making reference to the Internationalsitéi Federation for Human Rights, IHF
Special ReportThe Past 10 Years in Kosovo: Autonomy, Colonizat@nocideJuly 1999
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would begin in Kosovd® They submit, however, two explanations for thikifa of such
expectations to eventuate — one internal, andttier @xternal. From an external
perspective, they suggest, Milosevic was preocclypiéh ‘the developments elsewhere
in Yugoslavia, especially in Slovenia and CroaffaMore importantly, however, the
Kosovar Albanians had adopted an internal strabégyn-violence — something ‘that
was quite contradictory to Kosovar Albanian tramfis.””

In keeping with their strategy of passive resistammn the 2 July 1990, 114 of the 123
Albanian members of the provincial assembly mettlenstreet outside the locked-up
assembly building, and passed a resolution degdtosovo ‘an equal and independent
entity within the framework of the Yugoslav fedésat’. ® A number of the Albanian
delegates met again — in the town of Kacanik, enstiseptember — and agreed, under
clandestine conditions, on the proclamation of mstitutional law for a ‘Republic of
Kosovo'.”” However, in the wake of Slovenia and Croatia&peetive declarations of
independence in June 1991, their demand for a tiepuas ‘upgraded’ to a demand for
independencé

Despite the fact that their demands fell on deeg @aernationally? a referendum on the
guestion of Kosovo’s independence was subsequkeeltly in which ‘it is said that 87%

of voters took part, including some minorities, @nel vote was 99% in favouf” In a
further act of defiance, Kosovo-wide elections waubsequently held on the 24 May
1992, ‘using private houses as polling-stationseunke noses of the Serbian authorities,
to create a new republican assembly and governiffent.

IS Independent International Commission on Kosovoyan2, 42.

™ Ibid 43.

> Ibid. On their approach, Ibrahim Rugova — a prant leader of the Albanian movement —
commented that: ‘the Serbs only wait for a pretexttack the Albanian population and wipe it
out. We believe that it is better to do nothingd atay alive than be massacred’ — see Judah, T.,
‘Kosovo’s Road to War'Survival Summer 1999, at 120

8 Malcolm, above n9, 346; see also Independentriatemal Commission on Kosovo, above n2,
346.

" A document which contained provisions for a neseasbly and an elected presidency of the
republic — see Malcolm, above n9, 347.

8 Independent International Commission on Kosovoyan2, 44.

¥ Kosovo’s claim to self-determination was, at tiise, strongly rejected by the international
community — Albania was the only state to confepgmition: see: Goodwin, M., ‘From Province
to Protectorate to State? Speculation on the Imgfad€bsovo’s Genesis Upon the Doctrines of
International Law’ German Law JournaMNol. 08, No. 01 (2007), 1 at 5.

8 |ndependent International Commission on Kosovoyam?2, 44.

8. Malcolm, above n9, 347 — citing Rugova,lia Question du Kosovo: entretiens avec Marie-
Francoise Allain et Xavier Galmich@aris, 1994) at 107-8; Judah, The Serbs: History, Myth
and the Destruction of Yugosla\idale University Press, New Haven, 1997) at 33Da&ily
Telegraph 25 May 1992.
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The LDK and their Parallel State

The League for a Democratic Kosovo (LDK) — whicld eeen officially founded in
19892 — was the ‘dominant political organisation’ of tiire, and grew quickly
throughout 1990 and 1991, to claim ‘700,000 membgrthe spring of 1992° This
organisation developed a ‘historically unique platatate apparatus’, which levied
‘voluntary’ taxes on all Kosovar Albanians, and disiee proceeds to fund a parallel
education system, ‘sports, some cultural activities LDK administration and some
health care® The ultimate goal of the LDK was independencedosovo® Their
strategy for attaining it involved influencing th#ernational community and denying the
legitimacy of Belgrade institutions. The lattenftion they intended to perform not only
through their parallel system, but also the boyegtof election$®

As time wore on, however, the parallel system begamear down the Kosovar
Albanians, who had perhaps underestimated théhttimaintaining it over many years
would take. Maliqi, for example, stated that, 996, the conflict had:

turned into a kind of intense war of nerves, inshhdne side stops at nothing,
committing the most brutal violations of human tghnd civil liberties, completely
ignoring the protests of the international orgatises which for a while kept monitoring
teams in Kosovo, while the other side bottles shitmiliation, despair, fury, rage and
hatred — but for how long before it explod&s?

8 Malcolm, above n9, 348.

83 Independent International Commission on Kosovoyan?2, 45.

® |bid 46.

8 As a result of this, and despite their achievemearid relatively sophisticated structure, the
LDK has, at times, been criticised for its ‘comhtion of excessively passive tactics and
maximalist political demands (nothing less tharejpehdence), and for its refusal to seek
accommodation with Belgrade.” Their leader, IbnaiRugova was also criticised for his failure
to take advantage of the opportunity created whaanMPanic became Prime Minister of Serbia
in July 1992. Panic allegedly offered Rugova ‘vestion of self-rule for the Kosovar Albanians,
the re-admittance of Albanian students to Pristinaersity, the reinstatement of Albanian
professors, freedom for the Albanian press, araldtections’ in return for his support in the
presidential elections of 1992. The agreementmmeaterialised, however, and Panic was
subsequently defeated in the December 1992 eladtipiMilosevic. Some suggest that
Rugova’s —and therefore the Albanians — support ngag made a difference: see Independent
International Commission on Kosovo, above n2, 48gbst, S.Conflict in Kosovo: Failure of
Prevention, an Analytical Documentatjdeuropean Centre for Minority Issues, (Flemsburg,
1999) at 27.

% |ndependent International Commission on Kosovoyan?2, 48.

87 Maliqi, S.,Kosova: Separate World — Reflections and Analy38911998(Prishtina:

Dukagjini Publishing House, 1998) — cited in Indegent International Commission on Kosovo,
above n2, 49.

- 42 -



The Emergence of the KLA

Some would suggest that the ‘explosion’ referrebdytd/aliqi above, coincided with the
signing of the Dayton Agreement in November 1985nade no mention of Kosovo,
and it therefore appeared to the Kosovar Albanibattheir strategy of passive
resistance had failed. Rugova was again criticisetexcessive passivity® and many
concluded from the Agreement that ‘internation&tion [could] only be obtained by
war.”®® It was during this period that an organisationwn as the Kosovo Liberation
Army (“KLA”) rose to prominence. When they firsinerged in 1996 — after claiming
responsibility for the killing of a Serb policemdaring the previous year — many
Albanians believed that the attacks were mere matans, concocted by central
authorities in support of their own entisThe KLA have been described as ‘woefully
unprepared for war’ and, some suggest, it is tbeeefuite probable that they developed
the ‘deliberate strategy of provoking an internagibintervention®*

However, up until the collapse of the Albanianei®tstem and institutions in 1997,
‘active armed resistance groups in Kosovo were gargll and without permanent bases
in the province®? The mentioned collapse changed this though, kmted the KLA to
loot Albanian Army and Interior Ministry warehousasd depots, and to ‘organise
training facilities in northern Albania near therthers with Kosovo™ The KLA were
subsequently labeled a ‘terrorist organisationthm Serbian government, and the
‘already pervasive police harassment increa¥edensions rose to another level,
however, after the Serbian police killed Adem Jashé& local strongman in
Prekazi/Prekaze, who had joined the KPA* on the 28 February 1998. The victim's
extended family — which numbered 58 — were killedmp the police assault, and village
militias from all over Kosovo prepared to defendittierritory®® This, according to the
Independent International Commission on Kosovos‘itee beginning of the wat”’

88 Independent International Commission on Kosovoyam?2, 50.

8 Quoted in Caplan, R., ‘International Diplomacy ahe Crisis in Kosovo'lnternational

Affairs, Volume 74, no. 4, October 1998, at 752.

9% Independent International Commission on Kosovoyan2, 51.

! bid 52.

2 |bid.

% |bid.

% As a result, the ‘Serbian government proclaimedihA [to be] a terrorist organisation’, and
‘the already pervasive police harassment increasdtiie Humanitarian Law Centre (HLC)
documented a number of cases concerning policegatatent of ethnic Albanians — including
arbitrary arrest, detention, physical abuse, illsgarches, and extra-judicial killing — and a
number of other human rights organisations corrateokthe prevalence of extensive beatings,
including the use of electric shocks — see ibid 53.

% |bid 55.
96Judah,aboven4,140;IndependentImermuionairtﬁesicmonKosovo,aboven2,55

o Independent International Commission on Kosovoyan2, 55.
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Internal Conflict (February 1998 — March 1999)

Despite the escalating violence, the Yugoslav gawent continually asserted that the
conflict — which they considered to be an intemra — was under contrdl. As such,
Milosevic continually affirmed the resolute oppasit of the Federal Republic of
Yugoslavia to the attempts that had been madasioginion, to ‘internationalise’ the
‘internal problems of another country’.’

Indeed, and as evidenced by the results of a rtieferendum — conducted on the 24
April 1998 — regarding whether or not internatiomaddiation on the crisis should be
accepted, such perceptions extended well beyondftisealdom of the FRY. Despite a
low turnout, an overwhelming majority of 95% repttsuch mediation, demonstrating
the support that Milosevic had garnered for hisr@asingly chauvinistic policies toward
the Albanian majority population in Kosovtf

As a result, and in the face of ‘a rapidly expagditLA presence’, the Yugoslav forces
subsequently entered Kosovo ‘with massive reinfoiets and started a large-scale
operation coordinated with police and paramilitanjts.”®* The number of attacks on
civilians by all parties to the conflict increasguaring this period, however the ‘notable’
increase in abuses perpetrated by the KLA ‘wastidstripped by the rise in [those]
perpetrated by FRY security and paramilitary foré&s In fact, the violence in the area
escalated to such an extent, and the damage ngsfrttim the sustained Yugoslav attacks
became so severe, that the president of the UNriBe@ouncil was compelled to call for
an immediate cease-fire by the end of August 1898n addition, and as a result of their
grave concern at the ‘intense fighting in Kosovd anparticular the excessive and
indiscriminate use of force by Serbian securitgésrand the Yugoslav Army’, the UN
Security Council subsequently adopted Resolutid®@®Ht.on the 23 September 1998 —
which demanded a ceasefire and ordered the ‘witadraf security units used for

civilian repression*®*

Soon after — on the 13 October 1998 — NATO autkdrjmtential air striké® and, as a
result, Milosevic entered into an agreement with§jf&cial Envoy Richard Holbrooke —
acting on behalf of the Contact Grdfip- regarding the demands contained within

% |bid 69.
% Ibid 69 — citing the Yugoslav news agentgnjug
12(1) Independent International Commission on Kosovoyam?2, 71.
Ibid.
192 |hid 72.
193 |bid 74 — citing a statement by the presidentef$ecurity Council, Aug. 24, 1998,
S/PRST/1998/25
194 N Security Council Resolution 1199, UN SCOR, UNcDs/RES1199 (1998)
195 security forces were not withdrawn from Kosowithin 96 hours — see Independent
International Commission on Kosovo, above n2, 76.
1% The Contact Group is composed of United StateediKingdom, France, Germany, Italy,
and Russia
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Resolution 1199°" This agreement was subsequently affirmed by tNeSecurity
Council — on the 24 October 1998 — in the form e&lution 1203, which provided for
the deployment of an OSCE Verification Mission iad¢vo and the withdrawal of
Yugoslav troops?

As required by the agreement, Serbia initially withw its forces?® however the KLA
exploited the situation, renewing military actiamdetaking up positions ‘vacated by the
redeployed Serbian force¥? In response, Belgrade renewed its counter-insasge
efforts, and strategically placed battalion siz#sunoth around and within Kosovo’s
borders'** NATO subsequently condemned the actions of battigs'*? and it became
clear that the Milosevic-Holbrooke agreement ‘wadanger in a position to address

necessary peacekeeping issdés.’

The Racak Incident

In what was one of the bloodiest single episodekerevents that led up to the Kosovo
War, 45 ethnic Albanians were subsequently slathénvillage of Recak/Racak in an
assault by Yugoslav forces, on 15 January 199®espite claims from Serb authorities
that this was ‘simply an action against the KI*A°in which no civilians had been killed,
the OSCE-KVM team which investigated the site @f thassacre the following day
found ‘evidence of arbitrary detentions, extra-guali killings, and mutilation of unarmed
civilians.™*® In Robertson’s opinion, ‘it was this atrocity redhan anything else which

97 |Independent International Commission on Kosovoyemn?2, 76.

198 5C Resolution 1203, UN SCOR, UN Doc. sIRES12038).9

199 See the Report of the Secretary-General Prepanetidht to Resolution 1160 (1998), 1199
(1998) and 1203 (1998) of the Security Council, Dbt. S/1998/1068, Nov. 12, 1998

19 |ndependent International Commission on Kosovoyemn?2, 78.

" pid 79.

112 5ee Weller, M.The Crisis in Kosovo 1989-1999: From the Dissolutid Yugoslavia to the
Rambouillet and the Outbreak of Hostilitidsol. 1, Cambridge University Press, 1999, at 286
Weller asserts that both sides were criticisedHerfailure to comply fully with the requirements
set out in SCR 1160, 1199 and 1203.

13 |Independent International Commission on Kosovoyamn?2, 80.

41t should be noted, however, that certain pahige expressed their doubts as to the
‘authenticity’ of this massacre. Trbovich, for exale, referes to it as an ‘alleged massacre’,
which was ‘not corroborated by international folierexperts.”: see Trbovich, AA Legal
Geography of Yugoslavia’'s DisintegratidDxford University Press, New York, 2008 at 339 —
including note 195 which refers to articles alsestioning the authenticity of the massacre and
suggesting that it may have been a set-up mountéltelK LA before investigators arrived at the
scene, including: Christophe Chatelot, ‘Were thedde Racak really massacred in cold blood?’
Le Monde January 21, 1999; Paul Watson, ‘Cloud of Contrey®©bscures Truth About Kosovo
Killings’, Los Angeles Timedanuary 23, 1999 at 4

15 Office of the Prosecutor, Press Release, CC/PRJEBR720 January 1999.

116 Organisation for Security and Cooperation in Ear@pSCE), ‘Kosovo/Kosova As Seen and
Told’, 1999, at 354 — cited in Independent Inteiot@l Commission on Kosovo, above n2, 81 —
one must again bear in mind, however, the doubtscirtain commentators have expressed as to
the ‘authenticity’ of this massacre: see n114 above
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convinced the US administration that NATO must nferte with force 3!’ As
Robertson further points out, however:

In the end, what tipped NATO into an enforcemetibacwhich the Security Council
itself would not take was that the killings and detgtions were part of a carefully
premeditated plan to ‘ethnically cleanse’ the pnoei of its 1.7 million Albanians by
persecuting them so severely that most would flereby creating a refugee crisis for
neighbouring states®

Contact Group members subsequently organised pegotiations — to be held in
Rambouillet, France, from 6 February 1999 — howeweplan acceptable to both the
FRY and Kosovo could be broker&d. During a second round of talks, in Paris, a
proposal was tabled which the Kosovar Albanianghgien signed; however the
FRY/Serb delegation did not, and the negotiatiailed 2°

The Kosovo War

NATO began their bombing campaign on the 24 Ma®991- one day after the
government of Yugoslavia had declared a state @rgemcy:** Their hope, and
assumption, was that ‘a relatively short bombingugaign would persuade Milosevic to
come back to sign the Rambouillet agreem&dt However the war ‘quickly took a
direction that surprised and shocked the worldthasFRY military and paramilitary
forces ‘launched a vicious campaign against theoasAlbanian population’?® As

the Independent International Commission on Kossiates:

There is widespread agreement that FRY forces amgaged in a well-planned
campaign of terror and expulsion of the Kosovaraflilans. This campaign is most
frequently described as one of ‘ethnic cleansimjénded to drive many, if not all,
Kosovar Albanians from Kosovo, destroy the fourmtadiof their society, and prevent
them from returning®

" Robertson, GCrimes Against HumanitAustralia: Penguin Books, 2006) at 479 — citing
Gellman, B., ‘The Path to Crisis: How the US arsdAtlies Went to War’Washington Pogt18
April 1999).

118 Robertson, above n117,479-80.

119 |ndependent International Commission on Kosovoyem?2, 82.

120 |bid — it should, however, be noted that the Ramillet accord was variously criticised for
being a take it or leave it ultimatum, absent of atne negotiation, which no sovereign,
independent state could have signed: see, for deathp discussion of Herring, E., ‘From
Rambouillet to the Kosovo accords: NATO’s war agaiBerbia and its aftermatiThe
International Journal of Human Rights3, 2000, at 225-228.

121 |ndependent International Commission on Kosovoyem?2, 85.

122 |bid — citing House of Commons, Select CommitteeForeign Affairs, Fourth Report;
Roberts, A., ‘NATO’s Humanitarian War Over Kosov8urvival Vol. 41, No. 3, Autumn 1999.
123 |Independent International Commission on Kosovoyamn?2, 88.

124 |bid — citing Organisation for Security and Coagi&m in Europe (OSCE), ‘Kosovo/Kosova
As Seen and Told’, 1999, wiii; US State Department, ‘Ethnic Cleansing in Kosd\o:
Accounting’, Washington, DC, 1999.
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In pursuance of a diplomatic solution, the Germavegnment introduced a plan which
foresaw a greater role in the process for the driitations. This plan was subsequently
considered, and followed to some extent, in a s@a@nt peace plan which Russia and
the G7 countries agreed upon. A proposal based tsse principles was subsequently
brought to Belgrade by the EU envoy Martti Ahtigaenrd Russian envoy Viktor
Chernomyrdin, which the Yugoslav government acakptel June 199%> The Serb
parliament formally approved a peace plan basetiese principles onJune 1999

and, following delays ‘caused by difficulties wangiout a technical agreement’, NATO
suspended its air attacks on 10 Jiffie.

The campaign had lasted 78 days. In that timegerti@n one million Kosovar Albanians
became refugeédd’ ‘around 10,000 lost their lived?® and many others were ‘wounded,
raped or assaulted in other ways.

Kosovo under United Nations Administration

On the same day that the bombings ended, the UlriB8e€ouncil passed Resolution
1244° which authorised the establishment of an inteomaii security presence in
Kosovo, and an interim administration which, it veasd, would ‘provide transitional
administration while establishing and overseeirgdtvelopment of provisional
democratic self-governing institutions®* Many of the statements contained within the
Resolution were made ‘pending a final settlentéhéind, although no timeline was

125 |ndependent International Commission on Kosovoyam?2, 95-6.

128 pid 96.

127 |bid 90 — suggests that ‘during the course ofNWE O air campaign, approximately 863,000
civilians sought or were forced into refuge outsfi&¢osovo’, and that ‘an estimated additional
590,000 were internally displaced.’

1281k osovo’s Killing Fields — a myth?Mail and Guardian August 25 to 31, 2000 — suggests that
exhumations conducted by the ICTY had located,ntjp this point in time, 2788 bodies from
345 mass gravesites; however the Independent &ttenal Commission on Kosovo states that
‘instances of individual murder were not includadhis forensic assessment’, and that their
findings ‘place the number of killings in the neiiglurhood of 10,000, with the vast majority of
the victims being Kosovar Albanians’: see Independigternational Commission on Kosovo,
above n2, 91.

129 |Independent International Commission on Kosovoyemn?2, 97.

130 The Status and Ramifications of UNSC Resolutiofdl&re discussed in detail below at
chapter 4.

131 SC Resolution 1244, UN. SCOR, UN. Doc. S/IRES12499) — the Resolution also, inter
alia, requested that the Secretary-General apfzoBpecial Representative to control the
implementation of the international civil presen@id to coordinate its efforts with those of the
‘international security presence to ensure that baiperate towards the same goals and in a
mutually supportive manner’ (para.5); called fag themilitarisation of the KLA (para.9(b)); and
the establishment of ‘a secure environment in whidhgees and displaced persons can return
home in safety...’ (para.9(c)).

132 See the discussion below, at chapter 4, for a metaled discussion upon the ramifications of
this.
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specified, it was an asserted responsibility ofithernational civil presence to facilitate

‘a political process designed to determine Kosovatsre status®>*

The matter of fact tone of the Resolution beliesyéver, the practical complexities that
accompanied its implementation, and the legal uacgy that it has left in its wake.
From a practical perspective, the Kosovo Intermati®Gecurity Force ("KFOR”) was
‘evidently unable, during the early days of its ldgment’, to avert the Albanian
‘revenge attacks’ targeting Serbian Kosovars andpscted Roma collaboratof&*. In
addition the United Nations Mission in Kosovo (“UNIKT) ‘was slow to arrive and
make its presence felt...and was frequently crititife its initial activity’**> while
Moscow accused Bernard Kouchner — the man appoiated July 1999, to be the UN
Special Representative — and the UN authoritié&sovo ‘of constantly and

conscientiously violating Resolution 1244%

Therefore, and despite some progréésension and violence continued to plague the
territory. As UN Secretary-General Kofi Annan stht- nearly one year after the NATO
bombing campaign was brought to an end: ‘The géseraurity situation in Kosovo has
not changed significantly...Members of minority conmities [continue] to be victims of
intimidation, assaults and threats throughout Kosd¥ In his opinion, ‘the overall

security situation’, at this time, therefore reneairifragile’ **°

Such tensions remained and — in what was cleagyobthe most significant challenges
put to both UNMIK and the Provisional InstitutiookSelf-Government (PISGY during
their tenure — boiled over in a series of ‘violements’ between the 15 and 19 March,

133 See para.11(e) SC Resolution 1244, UN. SCOR, Wk. B/RES1244 (1999).

134 |Independent International Commission on Kosovoyam?2, 104-105.

% |pid 107.

%% 1pid 103.

13" The achievements made were elucidated in thewilp documents: Special Representative
Bernard Kouchner, ‘UNMIK Marks Six Months in Kosdypress briefing, December 13, 1999,
accessed at http://www.unmikonline.org/srsg/pb2e39.htm (last accessed 4 July 2008); and the
Report of the Secretary-General on UNMIK, Juned®® UN Doc. S/2000/538, accessed at
http://daccessdds.un.org/doc/UNDOC/GEN/N00/463/B&iN0046339.pdf?OpenElement (last
accessed 4 July 2008).

138 Report of the Secretary-General on the Uniteddwatinterim Administration in Kosovo,
June 6, 2000, at 4.

39 bid 1 — he continued on to state that: ‘the hemwant and intimidation of non-Albanian
communities continued at unacceptable levels adénseored the tremendous complexity faced
in building coexistence and tolerance.’

19 The Provisional Institutions of Self-Governmentaestablished under the Constitutional
Framework for Provisional Self-Government in KosoMNMIK Reg. 2001/9, U.N. Doc.
UNMIK/REG/2001/9 (May 15, 2001), accessed at
http://www.unmikonline.org/pub/misc/FrameworkPockeNG_Dec2002.pdf (last accessed 7
July 2008) — which established a framework fadilig the transfer of certain responsibilities
from UNMIK to the PISG, resulting in a system unddrich both policy is made by both — for
further discussion see Knoll, B. ‘Legitimacy and dministration of Territory’,German Law
JournalVol. 08, No. 01 (2007) 39.
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2004 In the opinion of de Vrieze, it was the happerohgvo separate incidents — a
drive-by shooting which wounded a Kosovo Serb esiabf Caglavica, and the
drowning, on the same evening, of three KosovaaAilln boys in the Ibar River, in the
village of Cabra, whom broadcasters claimed had b&#empting to escape from Serbs —
which ‘ignited’ the three days of riotifd? The violence left 19 dead and over 900
injured, and drove ‘more than 3,000 people fronirthemes.*** As always, the reasons
for the violence were ‘diverse and complé®*; however the ‘ever present question of

Kosovo’s final status’ remained one of the mosagahising**®

The ‘Ahtisaari Plan’

Exercising the powers with which they had beenasd/NMIK set eight standards —
concerning, respectively: democratic governancerike of law, freedom of movement,
rights of ethnic communities, property rights, emary, cultural heritage, and dialogue —
which the provisional authorities, to whom poweiswacrementally conferred, had to
meet'*® However, and despite the fact that none of tlealstandards had been
attained'*’” the Security Council decided — after having reediadvice from Ambassador
Kai Eide that this was an appropriate time to de $leat a political process should be
launched, with the objective of determining thaufetstatus of Kosovo, ‘as foreseen in
Security Council resolution 1244

The Council subsequently — on 10 November 2005dersed the selection of Martti
Ahtisaari as the Secretary-General’s Special Efiopthe future status process for
Kosovo'*® and — on 14 November 2005 — he was officially apieol and immediately
started consultatiors? After a mediation process that lasted nearlgéift months,

Ahtisaari unveiled — on 2 February 2007 —@wmprehensive Proposal for the Kosovo

11 de Vrieze, F., ‘Kosovo after the March 2004 Ctjditelsinki Monitor15 (2004) 147 at 147

Y2 1pid 148.

%3 1bid 147.

% |bid 150 — for a brief summary of the most impaottasee the summary of de Vrieze at 150-
151.

“*1pid 150.

146 D'Aspremont, J., ‘Regulating Statehood: The Kos8tatus Settlementl,eiden Journal of
International Law 20 (2007) 649 at 650 — citing UNMIK, ‘Standards Kosovo', presented by
the Special Representative of the Secretary-GenaraD December 2003, available at
http://www.unmikonline.org/standards/docs/leafléansl_eng.pdf (last accessed 4 July 2008);
and the recommendation of the Secretary-Genethkt&ecurity Council of 17 November 2004,
UN Doc. S/2004/932 (2004), annex ll, accessed at
http://daccessdds.un.org/doc/UNDOC/GEN/N04/632/REIN0463222.pdf?OpenElement (last
accessed 4 July 2008).

147D’ Aspremont, above n146, 650.

148 Statement by the President of the Security CoupdilOctober 2005, UN Doc.
S/PRST/2005/51 (2005) at 1-2.

149 See UN Doc. S/2005/709 (2005).

150 b’ Aspremont, above n146, 650.
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Status Settlemef(ftthe Ahtisaari Plan”}:>* The Plan recommends that Kosovo become
independent — under the supervision of the intesnat community — on the basis that
reintegration into Serbia is not a viable optiamg ghat the continued international
administration is also not sustainabié.

This proposal was inevitably welcomed by an ‘upro&opposition from Serbia and
Russia and, as a result, the Special Envoy embanewl a ‘last ditch and ultimate round
of talks’**® As a result however, of the ‘inevitable imposifiithat the parties should
fashion some sort of agreement, the Special Eneagladed that no breakthrough had
occurred and that ‘all avenues had been exhauStedhe comprehensive proposal and
report were subsequently submitted to the Secr&areral who, fully supporting both,
then officially delivered them — on 26 March 200%-the UN Security Council
members:>®

As expected, however, Russia threatened to exdhageveto, and the draft resolution
was subsequently withdrawn — on 20 July 2007 — febhSecurity Council debafe®

In yet another effort to revive the mediation pss;ehe ‘Troika™’ oversaw negotiations
— from August to December 2007 — between the Gaonem of Serbia and the Kosovar
Albanians™® Their efforts were once again futile, howeved #me Troika reported to

the Secretary-General — on 10 December 2007 —‘thatparties were unable to reach an
agreement on the final status of Kosovo. Neitlatypwas willing to cede its position on
the fundamental question of sovereignty over Kosdvo

151 The official ‘comprehensive proposal’ is an addendo the Letter dated 26 March 2007 from
the Secretary-General addressed to the Presidém &ecurity Council, UN Doc.
S/2007/168/Add.1 (2007).

152 See the Report of the Special Envoy of the Segr&@aneral on Kosovo’s Future Status, UN
Doc. S/2007/168 (2007).

133 D’ Aspremont, above n146, 651.

134 Ibid — citing the conclusions of the Vienna higivél meeting, 10 March 2007, UN Doc.
UNOSEK/PR/19 (2007); and the Report of the Spdeialoy of the Secretary-General on
Kosovo's Future Status, annexed to the letter ®Rbcretary-General addressed to the President
of the Security Council of 26 March 2007, UN Do£2@7/168 (2007), Paras. 1-2.

15 See Letter dated 26 March 2007 from the Secre@anyeral addressed to the President of the
Security Council, UN Doc. S/2007/168 (2007).

156 «Ahtisaari Plan “Closed Chapter” — Russia’'s UN Aasbador'Russian News and Information
Agency Novosti20 July 2007, accessed at http://en.rian.ru/M@oidi70720/69379634.html (last
accessed 4 July 2008).

5" Made up of the EU, Russia, and the U.S.

158 Borgen, C.J., ‘Kosovo’s Declaration of Independerielf-Determination, Secession and
Recognition’,The American Society of International Law Insjgtdlume 12, Issue 2, February
29, 2008, accessed at http://www.asil.org/insi@M88/02/insights080229.html (last accessed 16
May 2008).

159 See the Report of the EU/U.S./Russia Troika oroosDecember 4, 2007, accessed at
http://www.ico-kos.org/pdf/Report%200f%20the%20E\$-U
Russia%20Troika%200n%20Kosovo.pdf (last accesskidy42008).
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Kosovo'’s Declaration of Independence

The stalemate which ensued — between Serbia, thevdo Albanians, and their
respective allies — was eventually broken wherthernl?7 February, 2008, the Parliament
of Kosovo issued a statement declaring it to beridependent and sovereign staf8.’
The declaration was described as being ‘in fuloadance with the recommendations of
UN Special Envoy Martti Ahtisaari and his Compretiea Proposal for the Kosovo
Status Settlement®! and welcomed ‘the international community’s conéid support of
[their] democratic development through internatiggrasences established in Kosovo on
the basis of UN Security Council Resolution 1244’

The International Reaction

Serbia reacted swiftly to the declaration, chardflegovo’s Albanian Leadership with
treason for proclaiming the province to be indeenff* threatening to withdraw their
ambassadors from any country that recognised theteral declaratiod®* and

promising ‘to use all peaceful means within its powo restore its territorial integrity>®
Serbia and their allies — including, most imporriRussia — contend that Serbia, as a
sovereign state, ‘has not agreed to independemd&olovo, that there is no Security
Council resolution authorising the detachment o$éim from Serbia and that, therefore,
its independence is illegdif® In reaction to the disregard that he believes the
international community has shown for the princigplat borders should only be changed
by agreement, Russian Foreign Minister Sergei hastated that:

We are speaking here about the subversion ofalidhindations of international law,
about the subversion of those principles whiclugte effort, and at the cost of Europe's
pain, sacrifice and bloodletting have been earmgldad down as a basis of its
existence.

180 See the Kosovo Declaration of Independence, 17uBep2008, accessed at
http://www.assembly-kosova.org/?krye=news&newsid38i&agq=1&lang=en (last accessed 4
July 2008); Prime Minister's Speech on Independddag 17 February 2008, accessed at
http://www.assembly-kosova.org/?krye=news&newsid3d¥faq=1&lang=en (last accessed 4
July 2008) — the ‘Parliament approved the declanati09-0. Eleven ethnic minority deputies,
including Serbs, were absent’; see ‘World ReactiBassia Condemns Declaration’,
International Herald TribungFebruary 17 2008, accessed at
http://www.iht.com/articles/2008/02/17/europe/1x2ahp (last accessed 4 July 2008).

181 See Para. 1, Kosovo Declaration of Independeoeiean160.

162 5ee Para. 5, ibid.

183:5erbia Charges Kosovo Leaders With TreasBelters 18 February 2008, accessed at
http://www.reuters.com/article/newsOne/idUSHAM84838080218 (last accessed 4 July 2008).
184:Serbia Tipped to Recall Ambassaddrhe Sydney Morning Herald9 February 2008,
accessed at http://news.smh.com.au/national/stppiad-to-recall-ambassador-20080219-
1svc.html (last accessed 4 July 2008).

165 «False State” Kosovo Declares IndependenBeissia Todayl8 February 2008, accessed at
http://www.russiatoday.ru/news/news/21037 (laseased 4 July 2008).

166 paul Reynolds, ‘Legal Furore Over Kosovo RecognitiBBC News16 February 2008,
accessed at http://news.bbc.co.uk/2/hi/europe/728l48n (last accessed 4 July 2008).
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We are speaking about a subversion of those plascgn which the Organisation for
Security and Co-operation in Europe rests, thosadiples] laid down in the
fundamental documents of the UN.

Those condemning the declaration further asseritthimlates ‘the essential principles of
the UN charter™®® and ‘all previous agreements, including Unitedibte Security
Council Resolution 1244%° So long as the latter remains in force, arguessiis UN
Ambassador, Vitaly Churkin, ‘it is not obvious #itvahat could possibly be the legal
basis for even considering the recognition of timgateral declaration of
independence’’® As a result, he submits, the ‘declaration shanaldlisregarded by the
international community, and should be declaredland void by the head of the

UNMIK mission’.*"*

Conversely, however, Kosovo and its allies — ingcilgdmost importantly, the United
States, the United Kingdom, and France — beliegtttie declaration is in conformity
with both international law and the provisions @&fdglution 1244. John Sawers — the
United Kingdom’s Ambassador to the UN — has, as sstated that, in his governments’
opinion: ‘there is nothing in 1244 that rules aie]] recognition of an independent
Kosovo. The provision in 1244 that the territoirgkgrity of the former Republic of
Yugoslavia should be respected applied to theimtperiod, which is now come to an
end.’”? As, in their eyes, there is also no prohibitionder international law, against
secession, they contend that the declaration facinlegal.

As of 12 May 2009, 58 of the 192 United Nations rhenstates had recognised the
Republic of Kosovd’®

CONCLUSION

Kosovo's recent declaration of independence maunk®be more chapter in what has
undoubtedly been one of the world’s most turbulbldody and multifarious histories.
The origins of its inhabitants remain unclear, arglments surrounding them will
undoubtedly linger for generations to come. Thaitamand bloodshed that have plagued
the region are, however, eerily certain. Many Berbcontinue to perceive Kosovo as

187 |bid.

188 5arbia’s Parliament Rejects United Nations Plankkosovo’,Associated Presd44 February
2008, accessed at http://www.globalpolicy.org/skglissues/kosovol/2007/0214rejects.htm
(last accessed 4 July 2008).

%9 |bid.

179 bid.

1 bid.

172 |bid.

13 ‘Who Recognised Kosova as an Independent Stam®@dsed at
http://www.kosovothanksyou.com/ (last accessed &% RD09) — 3 of the 5 UNSC Permanent
Member States, 22 of the 27 European Union (EU) Manstates, 24 of the 28 NATO Member
States, 33 of the 47 Council of Europe Member St&® of the OSCE Member States, 11 of the
57 OIC Member States, and 7 of the 7 G7 Member €iasnhad formally recognised Kosovo as
of this date.
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being ‘the holy place of the Serb nation’ and, assalt of the resistance that they offered
against the Ottoman Turks in the 1389 Battle ofd<os an integral element of their
collective being. It has, however, changed hamdsgular intervals since this battle,
perpetuating a cycle of revenge and repressionfuallihg tensions both within and
beyond the territories nascent international barder

These tensions remained somewhat in check undguitiance of Tito, as privileges
passed to the regions Albanian inhabitants. Howtneefinal step of promoting the
Yugoslav states autonomous provinces — such asvdesmto fully fledged republics
never occurred, and they therefore lacked the ighe they so mightily craved — that to
secede. Inthe wake of Tito’s death, tensionsbladver and protests and violence
ensued. It was against this background that Sktddilosevic rose to power and, under
his rule, Kosovo’s autonomy was gradually revoked.

The Kosovar Albanians, in response, establishgduallel state’, however its impact
was questioned after the Dayton Agreement — signéibvember 1995 — failed to
mention Kosovo’s status. In the wake of its peredifailure, the KLA emerged, and
conflict inevitably followed. The region descendetb conflict and, following massive
bloodshed, NATO intervened in early 1999, and éngtory was subsequently placed
under the administration of the UN.

Nearly 9 years after the happening of this evamd,ia the wake of endless negotiations,
the stalemate was broken when the Parliament ob\Wossued a statement declaring it
to be ‘an independent and sovereign stdte Much debate has ensued regarding the
legality of this act — and the concomitant abibfythird states to acknowledge it —
however, as mentioned, 58 of the 192 United Natinamber states had — as of 12 May
2008 — recognised the Republic of Kosd{d.

17 See the Kosovo Declaration of Independence, abhd§8; Prime Minister's Speech on
Independence Day, above n160 — the ‘Parliamenbapgrthe declaration 109-0. Eleven ethnic
minority deputies, including Serbs, were abserts $Vorld Reaction : Russia Condemns
Declaration’,International Herald TribungFebruary 17 2008, accessed at
http://www.iht.com/articles/2008/02/17/europe/1&2ahp (last accessed 4 July 2008).

15 'Who Recognised Kosova as an Independent Statke6ie n173.
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CHAPTER 3

INTERNATIONAL PERSONALITY

Many states have been created throughout the cotitgstory, and a number have also
lapsed The law as it pertains to these events has oateber, been clarified to any
great extent and, as a result, the issues undémgiticem remain contentious and legally
complex. They have, without prejudice, triggeratuanber of the worlds most notable
and bloody conflicts and scarred regions the wovielr.

From the aspiring states’ perspective, statehoad@uimternational law is a precious and,
some may argue, occasionally priceless accoladitch a number of incentives attach.
Such entities often covet the autonomy and freetih@mnit affords them, and the
emphasis that it places upon their people’s hisabgolidarity. They also often crave,
however, to a greater or lesser extent, the riglashough occasionally challenged in
contemporary international law — and the intermalgresence that sovereignty bestows
upon them. As McCorquodale acknowledges:

Even though many states face poverty, lack of glaysesources, internal armed conflict,
and economic dependency, the international priggethat come with statehood make
becoming a state enormously alluring for many iestit

All states are, for example, afforded, without disgnation, equality among their peers
under thdJN Charter— Article 2(1) states that the UN ‘is based onghaciple of
sovereign equality of all its members’ — and 18&0 Declaration on Principles of
International Law concerning Friendly Relations a@d-operation among States in
Accordance with the Charter of the United Natiofie latter affirms that:

All states enjoy sovereign equality. They haveaggights and duties and are equal
members of the international community, notwithdiag differences of an economic
social, political or other nature.

As a result of this sovereign equality, the Dedlarathen asserts:

(@) States are juridically equal;

(b) Each state enjoys the rights inherent in full seignty;

(©) Each state has the duty to respect the personélitther states;

(d) The territorial integrity and political independenaf the state are
inviolable;

(e) Each state has the right freely to choose and dpvtd political, social,
economic and cultural systems;

! There were about 50 acknowledged states in existenthe beginning of the twentieth century,
and nearly two hundred by the beginning of the ty«inst century: Blay, S., Piotrowicz, R. &
Tsamenyi, M.Public International Law: An Australian Perspectif@® Ed.), (South Melbourne:
Oxford University Press, 2006) at 184.

? |bid 185.
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® Each state has the duty to comply fully and in gfzaith with its
international obligations and to live in peace wather stated.

The allure of statehood to prospective states easity those that have endured
oppression or alien subjugation — is therefore @i The patriotism that it instills in
some is so strong that they are willing to givarthees for the cause. Ironically then, it
is this same notion of statehood that most oftewgmts them from attaining it
themselves. That is, each of the sovereign riggit®ut above diminishes to some extent
those rights conferred on other — state and nde-stantities, and the most severely
hindered are, obviously, those with no rights @itltown. This group is, quite possibly,
under international law, those minority peopleks®gesecession outside of the
framework of de-colonisation, as they have vetieliif any, independent status within
international forums.

In light of the ‘increased interdependence’ ofestadind contemporary globalisation, the
‘omnipotence of the state’ has, however, been dghed somewhat, and those rights that
were once considered absolute have been quesfloNedertheless, a state ‘remains the
most powerful entity in the international legal eys.”

REQUIREMENTS FORSTATEHOOD

Although it is asked somewhat infrequently in theke of de-colonisation, the question
regarding whether or not a purported state isitakgfor recognition is one answered by
reference to international lawlt is unfortunate, then, that ‘there is no aceddegal
definition of statehood’. Acting somewhat as a proxy, thntevideo Convention on

the Rights and Duties of States 1983owever, commonly acknowledged as containing
the classical elements of statehood. Article thigf Convention suggests that, ‘the state
as a person of international law should possesttiosving qualifications’

€) a permanent population;

(b) a defined territory;

(© government; and

(d) capacity to enter into relations with other states.

A number of commentators suggest, however, thagethequirements are no longer
exhaustive. They are often criticised for focusimgrely on the effectiveness of the
aspiring state and, as such, ignoring those factoasmore political or moral ilk —

3 GA Resolution 2625, UN GAOR, #%ess, 1883Plen. Mtg., 121, UN Doc A/8082 (1971).
* Blay, S., Piotrowicz, R. & Tsamenyi, M., above %49.

® |bid 185.

® Triggs, G. International Law: Contemporary Principles and Pties(New South Wales:
LexisNexis Butterworths, 2006) at 149.

" Ibid — citing Crawford, J., ‘The Criteria for S¢dtood in International LawThe British
Yearbook of International Law/ol. 48, 1976-7, at 93.
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particularly, it is suggested, when independen@elseved in accordance with its
recipients right to self-determinati8nOthers also suggest that the criteria fail to:

take into account the contemporary concerns of nstatgs that, as preconditions to
recognition, a new state should protect human sightiserve international law and,
possibly also demonstrate a measure of ‘demodegfitmacy’’

The applicability of these measures will also themebe discussed in the following
sections.

AN APPLICATION OF THESEREQUIREMENTS

State practice in the application of these elemidlntrates the flexibility and, some
might say, leniency with which borderline casesqrie often assessed — particularly, as
is discussed below, with regards to the requirertfattthe state possess a government
with some effective power and control. In additidnggs suggests, any ‘formalistic
approach to statehood’ that traditionally existexlild appear to have been moderated
somewhat by contemporary factors, including thatrigadvocated in this thesis — to
self-determination in a non-decolonisation sefisBlevertheless, an overwhelming
majority of states undoubtedly satisfy the abovatmeed requirements, and an analysis
and application of them is an important step iredatning the validity of an individual
claim — particularly when, as with Kosovo, the segfgon is made that it may besai
generiscase.

Permanent Population

A permanent population is one of the requirememtsih entity claiming statehood;
however examples such as Nauru, Tuvalu and SamMarwith populations of 12,000,
10,000 and 25,000 respectively — evidence thetyaaht the actual size of the

population is irrelevant. In fact, bearing in mind the above discussiorarding the
unbiased equality of all states, these are theailtilegal equivalents of behemoth states
such as China, Russia, the United States and Indiaddition, the

permanency of a population tends to be assumed,tbeegh some of the population
may be nomadic and others may be forced to move fhe territory, as seen in the vast
number of refugees across the wdfld.

8 See, for example: Harris, D. Cases and Materials on International Lagkondon: Sweet &
Maxwell, 1998) at 102 — citing tH@outhern Rhodesizase and th&ranskeicase as examples.
°® Murphy, S., ‘Democratic Legitimacy and the Recdigni of States and Governments’,
International and Comparative Law Quarteriol. 48 No. 3, 545 at 545 — cited in Triggs, G.,
above n6, 157.

1 Triggs, G., above n6, 150— see also the discussitmw, at Chapter 6.

" Blay, S., Piotrowicz, R. & Tsamenyi, M., above a86; Triggs, G., above n6, 150.

12BJay, S., Piotrowicz, R. & Tsamenyi, M., above a86.
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As discussed above, the composition of Kosovo'sufagpn has changed dramatically
over time. Upon their declaration of independehosyever, Kosovo'’s population
numbered approximately 2 millidA. In terms of composition, 88% of these inhabitants
were Kosovar Albanian, 6% Kosovar Serb, and 3% B#isn the remainder representing
smaller Roma and Turk minoritié$. Therefore, bearing in mind the above mentioned
assumption — that the permanency of a populatiasssmed, and not annulled by the
forced emigration of refugees fron¥it- Kosovo would certainly satisfy the requirement
of a ‘permanent population’.

Defined Territory

A geographically defined territory is ‘integral tioe idea of the staté® and an essential
demarcation of the states sovereign jurisdictibhe importance of this designation is
reflected in Article 2(4) of the Charter of the téd Nations — which compels states to
‘refrain in their international relations from tki@eat or use of force against the territorial
integrity or political independence of any stateind the jurisprudence of the
International Court of Justice — which opined ia @orfu Channel (United Kingdom v
Albania) (Merits)case that ‘respect for territorial sovereigntgamsessential foundation of
international relations*!

As with the population of the state, there is n@dolimit with regards to the size of the
state, and ‘the territory need only be definechméxtent that there is some coherent and
consistent land area, as the fact that the teaitborders of a state are in dispute or not
delimited does not automatically’ preclude an grftiom satisfying this criteriot® In

fact, as Harris acknowledges, ‘there is ample exdden state practice and in judicial and
arbitral decisions to show that to be a stateniisnecessary for an entity to have exactly
defined or undisputed boundaries, either at the timat it comes into being or
subsequently*® This position has been affirmed by various inaiomal tribunals,
including the German-Polish Mixed Arbitral Triburalvhich stated that, ‘in order to say
that a State exists and can be recognised as sucheniough that...[its] territory has a
sufficient consistency, even though its bounddngge not yet been accurately
delimited®® — and the International Court of Justice — whibsesved that

3 There has, however, ‘been no census since 198adHj so the true value is unknown’: see
United Kingdom Department for Economic Developni€asovo Factsheet: Last Updated
February 2008, accessed at http://www.dfid.gov.uk#ffiles/kosovo-factsheet.pdf (last accessed
1 July 2008) at 1.

14 Comments of Alice Lacourt, ‘Kosovo: Internatiohaiw and Recognition — A Summary of the
Chatham House International Law Discussion Grouptiig Held on 22 April 2008 Chatham
House 2008, accessed at http://www.chathamhouse.ofteski1547_il220408.pdf (last
accessed 1 July 2008) at 4.

> Menon, P. K.The Law of Recognition in International Law: BaBignciples(New York:

Edwin Mellen Press, 1994) at 33.

'® Triggs, G., above n6, 151.

7 Corfu Channel (United Kingdom v Albania) (Merits)se ICJ Reports 1949, 4 at 35.

8 Blay, S., Piotrowicz, R. & Tsamenyi, M., above a87.

¥ Harris, D. J., above n8, 103.

% Deutsche Continental Gas-Gesellschaft v Polishe$1£29) 5 A.D. 11 at 15.
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there is...no rule that the land frontiers of a Statest be fully delimited and defined,
and often in various places and for long periogy thre not, as is shown by the case of
the entry of Albania into the League of Natidhs.

In its declaration of independentethe Republic of Kosovo Assembly affirmed that:
‘Kosovo shall have its international borders aseeh in Annex VIII of the Ahtisaari
Plan,?® which in turn states that:

The territory of Kosovo shall be defined by thenfiiers of the Socialist Autonomous
Province of Kosovo within the Socialist Federal Rt of Yugoslavia as these frontiers
stood on 31 December 1988, except as amended IptHer demarcation agreement
between the Federal Republic of Yugoslavia anddiraer Yugoslav Republic of
Macedonia on 23 February 2081.

Article 3.3 then continues on to state that:

Kosovo shall engage with the former Yugoslav Rejputfl Macedonia to establish a
joint technical commission within 120 days of thmrg into force of this Settlement to
physically demarcate the border and address athees arising from the implementation
of the 2001 agreement between the Federal Repoibfiagoslavia and the former
Yugoslav Republic of Macedonfa.

The existence of the demarcation dispute with Mangdis, in light of the above
discussed standards, clearly not fatal to Kosowlaign, and a solution to the dispute —
which concerns a border spanning approximately a0k is already being brokeréd.
Given the level of certainty that is necessaryatis$y this requiremertt it is therefore
clear that Kosovo is in possession of a ‘geogragllyicefined territory’, and that it thus
satisfies this requiremeft.

% North Sea Continental Shelf (Federal Republic off@ay v Denmark; Federal Republic of
Germany v Netherlandggses ICJ Reports 1969, 3 at 32.

2 Republic of Kosovo Assemblitosovo Declaration of Independend& February 2008,
accessed at http://www.assembly-kosova.org/?krygs@aewsid=1635&lang=en (last accessed
2 July 2008).

% See Paragraph 8, Republic of Kosovo Assentabgovo Declaration of Independendd
February 2008, accessed at http://www.assembly-
kosova.org/?krye=news&newsid=1635&lang=en (laseased 2 July 2008).

% See Article 3.2 of Annex VIII, Report of the ‘Aktari Plan’.

% See Article 3.3 of Annex VIII, Report of the ‘Ab#ari Plan’.

2 AOL Australia News, ‘Macedonia, Kosovo Plant Bartiarker in Start of Demarcation
Process, 1 July 2008, accessed at http://www.aonlauynews/story/Macedonia-Kosovo-plant-
border-marker-in-start-of-demarcation-process/63688ex.html (last accessed 2 July 2008).

" Reports state that the demarcation process begitonday 1 July 2008: see ibid.

% See the discussion above, relating to notes 18-21.

% There are, of course, ancillary arguments reggrdinether or not the administrative borders of
Kosovo should have become its international bord&rse accepted position seems to be that
they should have, as a result of the applicatiamigiossidetis- a principle originally applied in
Latin America in the early nineteenth century, ungkich the administrative borders of the
colonial territory became the international bordefrthe newly founded state upon decolonisation
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Government

The requirement that an alleged state have soraatifthble organised political
institution that has some effective power and adrdver the defined territory and
permanent populatioff is relatively simple to comprehend, yet somewhateifficult
to apply. Such difficulties were evidenced anctdssed in thédaland Islandsase —
outlined abov& — in which the International Committee of Juristss required to
determine the date at which the Finnish governrheoame effective — and Finland
therefore a ‘definitively constituted sovereigntsta- in that period anterior to the
Russian Revolution.

In that instance, Finland had existed as a pahe@Russian Empire until the newly
formed Soviet Government proclaimed the right @ Russian Empires peoples to self-
determination, and the Finnish Diet declared — @edember 1917 — its independerite.
The Soviet Government recognised the Declaratidnagpendence but certain factions
within Finland opposed it. Forming part of thispogition was a section of the Finnish
Army who remained loyal to the previous Russianmegand, as such, rejected the
notion of independence. An outbreak of violenceued and, as a result, the government
of the nascent state relied, for some time, orafiséstance of Soviet troops to maintain
order within their bound¥’

With respect to this situation, and the notion§rafependence’ and ‘government’ as
requirements of statehood, the above mentionednatienal Committee of Jurists stated
in their Report that:

In the midst of revolution and anarchy, certaimeats essential to the existence of a
State, even some elements of fact, were lacking fairly considerable period. Political
and social life was disorganized; the authoritieseanot strong enough to assert
themselves; civil war was rife; further, the Diiie legality of which had been disputed
by a large section of the people, had been dispdrgéhe revolutionary party, and the
Government had been chased from the capital astbfpprevented from carrying out
its duties; the armed camps and the police weilidetivinto two opposing forces, and
Russian troops, and after a time Germans also,gadkn the civil war between the
inhabitants and between the Red and White Finnigips. It is, therefore, difficult to
say at what exact date the Finnish Republic, ingbal sense of the term, actually
became a definitely constituted sovereign Statas @ertainly did not take place until a

(for further discussion, see n75 in chapter 5,Wgloas well as recent state practice. For a
critique of this approach, however, see RadanPBst-Secession International Borders: A
Critical Analysis of the Opinions of the Badinterbfration Commission’Melbourne University
Law ReviewVol. 24, (2000), 50; Radan, P., ‘Yugoslavia’'seimal Borders as International
Borders: A Question of Appropriatenessast European Quarter/ywol.33, No.2, 137 at, in
particular, 147-51; Ratner, S.R., ‘Drawing a Betltgre: Uti Possidetisand the Borders of New
States’ American Journal of International Lawol.90, (1996) 590.

% Blay, S., Piotrowicz, R. & Tsamenyi, M., above a87.

3l See pp16-19.

%2 Harris, D. J., above n8, 103.

* Ibid.
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stable political organisation had been created,umtitithe public authorities had become
strong enough to assert themselves throughouethtoties of the State without
assistance of foreign troops. It would appearithass in May 1918, that the civil war
ended and that the foreign troops began to leavedhntry, so that from that time
onwards, it was possible to re-establish orderrarthal political and social life, little by
little.>*

Numerous examples in world history re-iterate, haavethe flexibility with which this
requirement has been applied — particularly in nmecent years. An analysis of these
examples would suggest that a lack of strict canftyrwith this requirement will not, in

all cases, be necessarily fatal. A greater emphssiften placed, in modern cases, upon
the ‘form and constitutional validity of the govemant’, and it would also appear that
‘less rigorous standards of effective governmeatraguired when the new state has been
created in conformity with the principle of selftdemination.®

In April of 1992, for example, many states recogdithe existence of Bosnia-
Herzegovina as an independent state, despite faned of governmental control over
both the territory and military of it, and the ctargt calls from its President for
international assistance in the preservation f lore extremely, Somalia was even
able to retain its international statehood despitemplete absence of government as a
result of the civil war that ravaged the regiorotighout the final decade of the twenty-
first century. The catalyst for this conflict widie overthrowing of President Barre’s
government by guerillas in 1991. The conflict =dpgently flourished ‘between rival
clan-based militias with different territorial basand, despite the dearth of international
recognition of it, Somaliland declared its indepemce from the state in 1991.An

interim government was then established — as dt refstine Djibouti Conference of
interested states and parties — which, unfortupates also unable to gain ‘effective
control of Mogadishu, the capital, or the countrjaage.®® UN forces were
subsequently deployed, but also failed in theior$fto pacify the situation. Most
importantly, however — and despite an absencecoigration for the interim government
as the government of Somalia by HobhouseRepublic of Somalia v Woodhouse Drake
& Carey Suisse S°A— the continuing existence of Somalia, as a séyeisate, was
never questioned.

A similar approach has been adopted with regartiso®e states that have been occupied
by another during armed international conffiéts the occupation of Kuwait by Iraq, for

% Report of the International Commission of Jurisitrested by the Council of the League of
Nations with the task of giving an advisory opinigon the legal aspects of the Aaland Islands
guestion League of Nations Off. J., Spec. Supp. No. 3 (3&0) at 8-9.

% Triggs, G., above n6, 153.

% Blay, S., Piotrowicz, R. & Tsamenyi, M., above a87.

" Harris, D.J., above n8, 104.

% |bid — discussingRepublic of Somalia v Woodhouse Drake & Carey 88s8[1993] Q.B.

54; Queen’s Bench Division.

% Republic of Somalia v Woodhouse Drake & Carey 8u8s8 [1993] Q.B. 54; Queen’s Bench
Division.

“OBlay, S., Piotrowicz, R. & Tsamenyi, M., above a88.
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example, which ‘had no legal effect on the statehoicthe occupied countf? — and
situations in which the government has been exigeth as during the Second World
War."*?

The presence and role of the United Natfdits Kosovo may be viewed by some as an
impediment to Kosovo's ability to satisfy this régument, however the contention is
made that it is not. The presence of internatiendities, to perform those tasks set out
in UNSC Resolution 1244 and the Ahtisaari Plan,raitinecessarily preclude the
presence of an effective government during theiate. Quite conversely — and as
discussed in the following chapter — a devolutibnantrol was envisaged under which
Kosovo’s Provisional Institutions of Self-Governm§i?ISG”] would become ever-

more independent. Nascent states often possesivedl weak governments and, as
such, Kosovo’s requests for international supp@s foreseen under the Ahtisaari Plan —
might merely be indicative of their commitment b@ tdemocratic and multiethnic goals
that it set, as opposed to an ‘unreadiness’ foepeddence. As already mentioned, post-
independence support is hot an uncommon occurreackcularly in more recent times.
In addition to Bosnia-Herzegovina, East Timor arasnBodia both received — and
continue to receive — assistance in the preservafitheir States, and the control of their
respective governments over th&m.

In light of these arguments and, again, the ab@a@udsed flexibility with which these
requirements have been applied in the past, acesasandoubtedly be made for Kosovo’s
satisfaction of this requirement. Prime MinistexdHim Thaci heads up the Government
of the Republic of Kosovo and has, in his cabinenisters from many of the states
constituent minorities — including Serbs, Bosnials] Turks. The Government
exercises executive authority in Kosovo and — bhpgarison to some of those cases
mentioned above — would appear sufficient for gtesgaction of this requiremefit.

* Triggs, G., above n6, 152 — citing UNSC Resolu668, UN Doc S/IRES/662 (1990) which
‘demanded the withdrawal of Iraq’ and called ‘ohssites and international organisations not to
recognise the purported annexation’.

“2Blay, S., Piotrowicz, R. & Tsamenyi, M., above a88.

3 See the discussion above at pp48-51.

*4 On this point, see also the comments of Alice Lat;@bove n14, 5.

> D’Aspremont also concludes that ‘the institutidhat are designed by the Status Settlement
will be endowed with theffectivitéthat is required for Kosovo to qualify as a state’
D’Aspremont, J., ‘Regulating Statehood: The Kos8tatus Settlementt,eiden Journal of
International Law 20 (2007) 649 at 654 — he bases his argumeriteofatt that ‘Kosovo will be
entirely self-governed and any link with foreigatsis (especially Serbia) will remain severed
(Art. L), ...its government will be independent aiadte all its decisions without any interference
(Art.5 of Annex |), ...it will have its own policegsurity forces, and intelligence agency [which,]
provided they are multi-ethnic...will be under thelessive control of the government of Kosovo
(Annex V), and the fact that ‘Kosovo will asswarull ownership of, and responsibility and
accountability for, its airspace (Art. 7 of AnneX V.’ (at 645-655) In D’Aspremont’s opinion,

‘if the foregoing are realized in fact, there Vi little doubt that the government machinery of
Kosovo will enjoy a widenternal effectivitédespite the continued international presence...’ (at
655) D’Aspremont also acknowledges the internatigmesence in Kosovo but, like Lacourt,
does not believe this will be a problem becaushjsropinion, ‘the various bodies involved
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Capacity to enter into relations with other states

In theSS Wimbledonase, the Permanent Court of Justice charactétisedght of
entering into international engagements’ as ‘aribatie of State sovereignt§®. To
possess the capacity to enter into legal relatiatis other international entities, however,
a prospective state must initially obtain legaldpdndence from the authority of other
states’” Such ‘independence’ was defined — in Ghestoms Regime Between Germany
and Austria (Advisory Opiniorgase — as ‘really no more than the normal conditio
States according to international laf%’ Elaborating somewhat, the decision went on to
suggest that ‘it may also be described as sovegef{gaprema potestaspr, external
sovereignty, by which is meant that the State vas ib no other authority than that of
international law*® As such, the Court concluded:

restrictions upon a State’s liberty, whether agsmut of ordinary international law or
contractual engagements, do not as such in thed#ast its independence. As long as
these restrictions do not place the State unddet# authority of another State, the
former remains an independent State however exeasid burdensome those
obligations may bé’

Article 1.5 of the ‘Ahitsaari Plan states that: ‘Kosovo shall have the right to niaget
and conclude international agreements and the tagbéek membership in international
organizations.” The only caveat that is placedhas right is contained within Article 1.8
of the same document, which clarifies that: ‘Kosahall have no territorial claims
against, and shall seek no union with, any Stafedrof any State.” As D’Aspremont
contends, however, it is unlikely ‘that this praweis will have any effect in practice and
that the future entity will feel bridled by suctimitation.”>* Indeed, this restriction
would appear to be akin to those referred to inGhistoms Regime Between Germany
and Austria (Advisory Opiniorgase above. It does not place the prospectite Sta
Kosovo — under the legal authority of another Stael is therefore unlikely to preclude
it from being characterised as an independent 8tater international law. As a result,
Kosovo would appear to be capable of enteringriel@tions with other States and, as a
result, to have satisfied this requirement.

will...no longer exert any administrative powers,caithese will be bestowed on the government
of Kosovo.’ (at 656) ‘In particular’, he submitte responsibilities of the International Civilian
Representative [in Kosovo] will not exceed thos¢hef Office of the High Representative in
Bosnia and Herzegovina, whose statehood is no faagdested.’ (at 656).

0SS Wimbledonase [1923] PCIJ (ser A) No 1 at 25.

“"Blay, S., Piotrowicz, R. & Tsamenyi, M., above a88.

“8 Customs Regime Between Germany and Austria (Agv@oinion)case [1931] PCIJ (ser A/B)
No 41, 57-8.

9 Customs Regime Between Germany and Austria (Agv@oinion)case [1931] PCIJ (ser A/B)
No 41, 57-8.

% Customs Regime Between Germany and Austria (Agv@oinion)case [1931] PCIJ (ser A/B)
No 41, 57-8.

°1 See discussion above at pp50-51.

2 D’Aspremont, J., above n45, 657.
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Human Rights and Self-Determination

As Dugard points out, thdontevideo Conventioof 1933 ‘belongs to an era in which
notions of self-determination and human rights warteially unknown to international
law.” In light of the heightened importance of theseoapts in more recent times, it
has therefore been suggested that an entity shoefloke its claim for statehood is
approved, satisfy the international standards apéctations that exist with regards to
these concept¥. It has, on the other hand, also been suggestecvier, that these are
only relevant insofar as the recognition, as opgdsehe statehood, of a particular entity
is concerned® If this was the case, satisfaction of them warity be necessary for
attainment of the former, and not the latter. Pphablem with this approach, it is
submitted, is that, by creating a gulf between ¢hvesjuirements for recognition and
statehood, entities will exist which, while havisagfisfied the requirements for the latter,
will not theoretically be recognised by existingtes. These quasi-states would then be
left in a state of limbo — especially under theldestory theory of recognitiGA— in that
they would contemporaneously be both a state, ahd state. It would, as a result, be
far more certain — and, therefore, more desiralilehe requirements were almost
identical, and that human rights and self-detertionavere included as the fifth and
sixth requirements. The extent to which the regqaints contained within the
Montevideo Conventionave been accepted, as well as the practicaldhdal

difficulties that would undoubtedly accompany atigiapts to enforce — against both
prospective and existing states — human rightdstals as an element of statehood, mean
that these changes are, if they were ever to ooogigubtedly some time off.

As undesirable as it may be, the above mentiongdestion — that these elements are
required solely for recognition — may, at this gomtime, therefore hold some truth. As
such, the following section — which discusses ttterg to which Kosovo has, or has not,
satisfied these requirements — should be readthatabove in mind.

Self-Determination

Many maintain that the right of self-determinatiwas become ‘an additional criterion
that entities must show has been exercised in danoe with international law in order

*3 Dugard, J.Recognition and the United Natigri€ambridge: Grotius Publications Limited,
1987) at 127.

54 Dugard, J., Raic, D., ‘The role of recognitiorttie law and practice of secession’, contained
within Kohen, Marcelo G. (Ed.Becession: International Law Perspectivgsambridge:
Cambridge University Press, 2006) at 96 — thedeoasitsupport their position by reference to the
Guidelines on the Recognition of New States in &asEurope and in the Soviet Union which
was issued by the European Community in 1991, tarest extended Yugoslavia, which sought to
make recognition of States dependent on compliwitteinternational norms relating to self-
determination, respect for human rights and théegtion of minorities.’

% Grant, T.D..The Recognition of States: Law and Practice in Delad Evolutior{Westport:
Praeger, 1999) at 11-12.

% See below at pp136-137.
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for an entity to become a stafé. The logic underpinning this argument contends tha
because, ‘in many instances, the exercise of ¢t will either create a state or it will be
a determinant in the creation of a state’, it ipa@mative that those proposing their
independence — if their claim is to be successihew that it ‘has been exercised in
accordance with international la®?. Unfortunately, whether or not the right has iatfa
been ‘exercised in accordance with international ila — as evidenced by the volume of
analysis belo®’ — often a very complex question to which no singiewer exists.

Kosovo is no exception. The legality of their oidio self-determination is discussed at
length in chapters five and six, and it would there be untimely to conclude at this
interval upon whether they have indeed satisfigzirgquirement. If the above analysis
is accepted, however, and the opinion is adoptatdktbsovo has, indeed, satisfied the
remaining requirements of Statehood, the legalitytberwise of their claim to self-
determination will apparently then largely dictétat attributable to their statehood in
general.

With this in mind, the importance of the conclusieached in those chapters can,
obviously, not be overstated.

Human Rights

It is also quite difficult to quantify, in advan&®the potential states prospects of success
in respecting, and protecting, the human rightissahhabitants and, in particular, those
minorities that will remain in the territory. Kogo's Prime-Minister, Hashim Thagi,
stressed, in the lead up to Kosovo’s declarationad¢pendence, that minority rights
would be protected in an independent Kosovo. He pbinted out — in his speech
declaring independence — that his government wadlare strictly to the Ahtisaari Plan,
which included a number of key guarantees and appmtections for the territories
minorities. At the same time, he declared Kosa@vbé a ‘state of all its citizens’, in
which ‘intimidation, discrimination’ and ‘unequakftment’ were unwelcome, and from
which discrimination would be ‘stamped out’ by States institution$"

The real question is, however, not of the governsievords but of their actions and, as
such, time will be the only true judge of the cariin underpinning Thagi’s speech.

; Blay, S., Piotrowicz, R. & Tsamenyi, M., above a9p.

Ibid.
% See, in particular, the discussion in chaptensdb6a
% If one is assessing whether or not an entity htisfeed the requirements for statehood, the
determination of whether or not they have suffitierespected, and will continue to respect,
their inhabitant’s human rights would have to balenbefore it becomes an existing state. This,
by definition, must occur in advance.
®1 See ‘Prime Minister’s Speech on Independence DayFebruary 2008, accessed at
http://www.assembly-kosova.org/?krye=news&newsid3&ang=en (last accessed on 14
November 2008).
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CONCLUSION

The attainment of Statehood, with its attendanb&etcentives and rights, is a prize over
which many wars have historically been waged. duofately, the passage of time has
not clarified, to any great degree, the law agitgns to this event and, as a result,
confusion and violence persist. Although ‘theraasaccepted legal definition of
statehood®? theMontevideo Convention on the Rights and DutiegaieS 1933s
commonly acknowledged as containing the classieahents of statehood — a permanent
population, a defined territory, government, arel ¢hpacity to enter into relations with
other states. In addition to these requirememm&eler, many commentators suggest
that prospective states must also satisfy requingsrgertaining to the protection of
human rights, the observation of international land also a measure of democratic
legitimacy®® however questions remain as to whether theseegrérements for
statehood, or merely the attainment of recognition.

The submission was made in this chapter that tkeema state of Kosovo does, indeed,
satisfy those requirements set out inMentevideo Conventigrespecially in light of the
leniency with which borderline cases are so ofteseased. The requirement pertaining
to the protection of human rights is difficult tesess in advance, however Kosovo’s
Prime-Minister — Hashim Thagci — stressed, in tlaellep to Kosovo’'s declaration of
independence, the importance of minority rightpast-independence Kosovo. As
mentioned, however, the real question is not ofginernments’ words but of their
actions and, as such, time will be the only trudgpiof the conviction underpinning
Thagci’s rhetoric.

Whether or not the Kosovar Albanians possess d viglt to self-determination is also a
very complex question to which no simple answestsxi The legality of Kosovo’s claim
to self-determination is discussed at length inptéia five and six, and it would therefore
be untimely to conclude at this interval upon wieetihey have indeed satisfied this
requirement. If, however, the above analysis epted, the legality or otherwise of
their claim to self-determination will likely mirrdhat attributable to their statehood in
general, and the importance of the conclusion @dahthose chapters can, therefore,
obviously not be overstated.

%2 Triggs, G., above n6, 149 — citing Crawford, The Criteria for Statehood in International
Law’, The British Yearbook of International LaWol. 48, 1976-7, at 93.

% See, for example, Murphy, S., ‘Democratic Legitijmand the Recognition of States and
Governments’|nternational and Comparative Law Quarterifol. 48 No. 3, 545 at 545 — cited
in Triggs, G., above n6, 157.
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CHAPTER 4

THE STATUS AND RAMIFICATIONS OF UNSCRESOLUTION 1244

The United Nations Security Council adopted resotut 244 on 10 June 1999 the
date upon which NATO concluded their campaign oieghdombardment. It authorised
the establishment of an international security gmes in Kosovo, and an interim
administration which, it was said, would ‘providartsitional administration while
establishing and overseeing the development ofigiamal democratic self-governing
institutions’, pending the final settlement of difical process designed to determine
Kosovo's future statu$.

The UN operated on the understanding that resoldi®#4 remained in force despite
Kosovo’s declaration of independence, and justifddr some time — the continued
presence of UNMIK in the territory on this basi$iowever considerable debate has
ensued between the respective parties to the digguio what effect the resolution has
on the Kosovar Albanians ability to claim indepemc2 Upon analysis, it becomes
patently evident that the disagreements are barhefdhe somewhat ambiguous
drafting of the resolution — which was, it woulcee® a necessary consequence of the
compromise that the resolution sought to brokend; as a result, the arguments put
forward by the parties are respectively centrechupgminions regarding interpretation.

The Crux of the Respective Arguments

The primary arguments of those contending thatluéso 1244 does, in fact, legally
prohibit the Kosovar Albanians declaration of indegence are considerably simpler
than those which they oppose. They ass#dy alia, that the references made within the
resolution to the maintenance of the FRY&overeignty and territorial integrity’ remain
in operation unless and until the Security Couadpts any further, amending,
resolutions; that the resolution itself does ngeghe people of Kosovo the authority to
declare their independence; and that there hasraesanbsequent Security Council
resolution authorising such action. In their opmiSerbia — as a sovereign state —
therefore retains the right to determine, by agesgmwith the people of Kosovo, if and
when they are able to secede and claim independehcthe absence of such events,
they contend, there is no justification under in&tional law for Kosovo’s actions, and
they should therefore be disregarded by the intenmal community.

! See pp48-50.

2 SC Resolution 1244, UN. SCOR, UN. Doc. S/IRES/1(2499).

3 Report of Secretary-General on the United Natlotexim Administration Mission in Kosovo,
UN. Doc. S/2008/211 (28 March 2008).

* And, therefore, Serbia as the successor statedfRY.

®> Reynolds, P., ‘Legal Furore over Kosovo RecognitiBBC News16 February 2008, accessed
at http://news.bbc.co.uk/go/pr/fr/-/2/hi/leurope/4388.stm (last accessed 19 May 2008).
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Conversely however, it has been suggested th#tteagsolution does not rule out
independence as an option, it neither debars thpl@ef Kosovo from realising their
independence, nor hinders their attempts to do smy way. Advocates of this approach
emphasise the fact that those elements of theutgsoldealing with the final status
process are silent as to the outcome, and alsoatien that acting to implement
Kosovo’s independence is more compatible with titeritions of the resolution ‘than
continuing to work to block any outcome in a sitoatwhere everyone agrees that the
status quo is unsustainabfelh support of their position, they contend te preamble

— which reaffirms ‘the commitment of all Member 8&to the sovereignty and territorial
integrity’ of the FRY — is not legally binding, aalternatively, that it must be construed
in the context of the interim mandate that the SgcCouncil bestowed upon UNMIK —
that is, that the ‘UN presence was not of itseiimaed to affect Kosovo’s status as part
of Serbia.” In a similar manner, it is claimed that the refeesito ‘sovereignty and
territorial integrity’ contained within the bindirdeterminations are made only with
reference to that transitional, and therefore tenauyo period during which Kosovo
remained under the administration of the UN.

The ramifications for Kosovo of an acceptance,lengart of the international
community, of either position can obviously notdwerstated. In a nutshell, acceptance
of the former theoretically eliminates independeas@an option for Kosovo. Acceptance
of the latter, on the other hand — while not carfigrupon them theght to secede —
would render the legality of their independenceiastion to be answered under the
established guidelines of international law. Agsult of the consequence that attaches
to an acceptance of either, the remainder of tiégpter will be dedicated to a more
intimate analysis of the arguments proffered byréspective parties.

An Analysis of the Respective Arguments

The arguments of the respective parties are centrggneral terms, upon four primary
issues. They are:

1. The status, and legal ramifications, of the varimisrences made within the
resolution to the ‘sovereignty and territorial igitiey’ of the parent state, and
the ‘substantial autonomy’ and ‘self-governmentbtenjoyed by the people
of Kosovo.

2. Whether, in interpreting the resolution, one shaddrch for implications
beyond the ‘four corners’ of the document — inchggispecifically, the
ramifications of the resolutions failure to exgligigrant the people of
Kosovo the right to claim independence?

® Ibid - citing the European Document drawn up,ompliance with EU procedures, to justify
their mission to Kosovo.

" Comments of Alice Lacourt, Chatham House, ‘Kosduternational Law and Recognition — A
Summary of the Chatham House International Law @ision Group Meeting Held on 22 April
2008’, Discussion Group Summarg008, accessed at
http://www.chathamhouse.org.uk/files/11547_il220408 (last accessed on 1 July 2008) at 6.
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3. Whether a further Security Council resolution igured before Kosovo is
legitimately able to declare their independence?

4. Whether, regardless of the status of the resoluinragreement between the
parent and seceding state is required before suelstacan be legally
performed, and independence therefore attained?

In the interests of clarity, the following analysigl be structured along similar lines. It
will consider, chronologically, each of the aboventioned arguments — bearing in mind
the various degrees of overlap that exist — froengérspectives of both factions. Finally,
and following an analysis of the relative strengihthe respective arguments, a
conclusion will be drawn with regards to the effétt the resolution has on the Kosovar
Albanians ability to claim independence whilstahrains in effect.

1. The status, and legal ramifications, of the variceferences made within the
resolution to the ‘sovereignty and territorial igéty’ of the parent state, and
the ‘substantial autonomy’ and ‘self-governmentb®enjoyed by the people
of Kosovo.

In the opinion of those that oppose independemeclanguage employed throughout
Resolution 1244 — specifically that which promdtes ‘sovereignty and territorial
integrity’ of Serbi& — explicitly eliminates it as an option for Kosov®heir argument
assumesthat such references — made variously througl@upteamble, the binding
determinations, and the two anneXesconfine the outcome of the ‘final settlement’, i
that it can confer no more than ‘substantial autoyiaipon the people of Kosovo. The
resolution therefore creates, in their eyes, anggibr upper limit, with regards to the
degree of autonomy that the final settlement catdveupon the people of Kosovo.

Of the references that they rely upon, those coathwithin the binding determinations
are of the greatest legal authority. These prousiinter alia:

[Authorise] the Secretary-General, with the asaitaof relevant international
organisations, to establish an international gwiisence in Kosovo in order to provide an
interim administration for Kosovo under which theople of Kosovo can enjoy
substantial autonomy within the Federal Republi¥edoslavia [‘FRY”], and which will
provide transitional administration while estabiighand overseeing the development of
provisional democratic self-governing institutidosensure conditions for a peaceful and
normal life for all inhabitants of Kosovo;and)]

[Decide] that the main responsibilities of the inggional civil presence will include:

8 As the legal successor to the Federal Republugbslavia.

® For an analysis of the countervailing positionhwitgards to this assumption, see the discussion
below at pp71-74.

10 As set out and discussed in the following paragsap

! paragraph 10, SC Resolution 1244, UN. SCOR, UN. B(RES/1244 (1999).
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(a) Promoting the establishment, pending a final setiat, of substantial autonomy and
self-government in Kosovo, taking full account ahax 2 and of the Rambouillet
accords (S/1999/648); ...

(c) Organising and overseeing the development of pianas institutions for democratic
and autonomous self-government pending a polietlement, including the
holding of elections; ...

(e) Facilitating a political process designed to deteaniKosovo’s future status, taking
into account the Rambouillet accords (S/1999/6ixl]

(H In afinal stage, overseeing the transfer of aityhfnom Kosovo's provisional
institutions to institutions established under &tjpal settlemen't

In addition, the binding determinations decide:

that a political solution to the Kosovo crisis $led based on the general principles in
annex 1 and as further elaborated in the princigtesother required elements in annex
213

As such, they incorporate into their realm the eot# of the respective annexes, which
themselves require the establishment of an intadministration for Kosovo ‘to ensure
conditions for a peaceful and normal life for alabitants in Kosovd* and:

... under which the people of Kosovo can enjoy suttietbautonomy within the Federal
Republic of Yugoslavia, to be decided by the Ség@buncil of the United Nations.

The interim administration is to provide transitdadministration while establishing and
overseeing the development of provisional demarsaif-governing institutions to
ensure conditions for a peaceful and normal lifeafbinhabitants in Kosovd.

Furthermore, the annexes respectively requirentipdeimentation of:

A political process towards the establishment oifnéerim political framework
agreement providing for substantial self-governnienKosovo, taking full account of
the Rambouillet accords and the principles of saigaity and territorial integrity of the
Federal Republic of Yugoslavia and the other coesiof the region, and the
demilitarisation of the KLAS

Finally, and despite its somewhat limited legahauty, the preamble also reaffirms:

2 paragraph 11, SC Resolution 1244, UN. SCOR, UN. B{RES/1244 (1999).

13 paragraph 1, SC Resolution 1244, UN. SCOR, UN. BfRES/1244 (1999).

4 Annex 1, SC Resolution 1244, UN. SCOR, UN. DoRE®$/1244 (1999).

15 Paragraph 5, Annex 2, SC Resolution 1244, UN. SGINR Doc. S/IRES/1244 (1999).

18 Annex 1, and Paragraph 8, Annex 2, SC Resoluttddid 1UN. SCOR, UN. Doc. S/IRES/1244
(1999).
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the commitment of all Member States to the sovetgignd territorial integrity of the
Federal Republic of Yugoslavia and the other Statdise region, as set out in the
Helsinki Final Act and annex™2 [and]

the call in previous resolutions for substantidbaomy and meaningful self-
administration for Kosové’

According to the aforementioned members of themaigonal community — who suggest
that independence contravenes the resolution alibee mentioned references pertain to
the final status of Kosovt. In the absence of any further Security Councibhations,
they suggest, the agents conducting the politicaigss regarding the final status of the
territory are thus precluded from proposing indefgerte as a solutidfl. It is, in their
opinion, an alternative which the resolution resdemavailable.

In rebuttal, however, several arguments have bdeanged with regards to the purpose
and mandate of the resolution in a general senskealao, more specifically, the context
within which each of the individual references mistconstrued.

The European Union, for example, interprets theregfces made in the preamble ‘to
Kosovo being part of the Federal Republic of Yugesl and to the ‘territorial integrity’
of Yugoslavia as being non-binding}.’ Alternatively, it has been suggested, these
references must be construed in light of the interiandate that the Security Council
was — via the resolution — bestowing upon UNMIKheTpurpose of the preamble was, it
would appear, not to limit any final determinatiam the territories status but, rather, to
confirm that the UN’s presence did not, in andteélf, remove Kosovo from Serbian
hands®® Neither, however, did the resolution thereforeserve, in any indefinite sense,
Serbian sovereignty over Kosofb.It merely froze, it would seem, tiséatus quas it
pertained to these matters until the territoriaalfstatus was determined.

" Preamble, SC Resolution 1244, UN. SCOR, UN. DIRES/1244 (1999).

18 preamble, SC Resolution 1244, UN. SCOR, UN. DERES/1244 (1999).

19 See, for example, Embassy of the Russian Federiatithe United Kingdom, ‘Legal Aspects
of the UN SC Resolution 1244 on KosovBiress Releas#12, 19 December 2007, accessed at
http://www.great-britain.mid.ru/pressrel/presQ7Hitgh (last accessed 8 July 2008); Bolton, John
R. ‘The United Nations and Kosovo’s Independengaeierican Enterprise Institute for Public
Policy Researchl2 March 2008, accessed at
http://www.aei.org/include/pub_print.asp?publD=2Z st accessed 23 June 2008).

2 See, for example, Embassy of the Russian Federiatitie United Kingdom, ‘Legal Aspects
of the UN SC Resolution 1244 on KosovBiress Releas#12, 19 December 2007, accessed at
http://www.great-britain.mid.ru/pressrel/pres07fte (last accessed 8 July 2008); Bolton, J.R.
‘The United Nations and Kosovo's Independengaherican Enterprise Institute for Public
Policy Researchl2 March 2008, accessed at
http://www.aei.org/include/pub_print.asp?publD=2Zg&st accessed 23 June 2008)

% Reynolds, P., above n5.

2 Comments of Alice Lacourt, above n7, 6.

2 Comments of Paul Williams, International Law Pssfer at the American University in
Washington DC — quoted in: ‘International Law Expddebate Kosovo Independence Legality’,
New Kosova Repqri5 April 2008, accessed at
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In addition, Williams points out, these preambukferences to the sovereignty and
territorial integrity of the FRY were ‘conditiondxy the Helsinki Final Act and Annex 2’
of the resolutiorf? In his opinion:

The Helsinki Final Act provides for the equal reaitign of a state’s right to sovereignty
and territorial integrity, and of a minority peogleight to self-determination. Annex 2
expressly places the respect for the sovereigrdytemitorial integrity of the FRY within
the context of the ‘interim political framework agment providing for substantial self-
government for Kosovo,’ and also noted the necgss$itaking full account of the
Rambouillet Accord$’

As Williams further points out:

The Rambouillet Accords, also in the preamble,dhed’ the commitment of the
international community to the sovereignty anditerial integrity of the FRY. The
Accords...then went on to provide for the near tetadlusion of FRY sovereignty over
Kosovo and for the creation of a mechanism to ddter final status in three yedfs.

As he concludes:

The preamble of Resolution 1244 therefore canragtaeably be perceived to prevent the
international community from moving forward wittpeocess for resolving Kosovo's
final status’’

In addition, a prudent analysis and interpretatibthe binding determinations would
suggest that they also refer only to that interemqu during which Kosovo was
administered by the UN. Paragraph 10, for exangl&horises the Secretary-General ‘to
establish an international civil presence in Koswvorder to provide an interim
administration for Kosovo under which the peoplé&otovo can enjoy substantial
autonomy within the Federal Republic of Yugoslavi&®. A vigilant reading of this
provision would suggest that the people of Kosawoaaly ‘limited’ to ‘substantial
autonomy within the Federal Republic of Yugoslawa’long as the interim
administration referred to remains in place.

Similarly, Paragraph 11(a) decides that one ofthe responsibilities of the
international civil presence will be to promote€tbstablishment, pending a final
settlement, of substantial autonomy and self-gavent in Kosovo?® Again, apposite
interpretation would suggest that the ‘substamatisbnomy and self-government’ to be

http://www.newkosovareport.com/20080415875/Viewd-Amalysis/International-law-experts-
debate-Kosovo-independence-legality.html (last seee 8 June 2008).

2 williams, P., ‘Earned Sovereignty: The Road todéag the Conflict Over Kosovo's Final
Status’,Denver Journal of International Law & Policy/ol. 31:3, 2003, 387 at 408.

*® |bid 408-409.

*® |pid 400.

" |bid.

% paragraph 10, SC Resolution 1244, UN. SCOR, UN. B(RES/1244 (1999).

# paragraph 11(a), SC Resolution 1244, UN. SCOR,i¢. S/RES/1244 (1999).
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established in Kosovo is not determinative of thalfstatus, but that it remains in place
only until a final settlement’ is reachéj. Paragraph 11(c) also refers to the
‘development of provisional institutions for demaiic and autonomous self government
pending a political settlement*. For similar reasons to those just discussed, the
institutions referred to — under which the peogl&asovo are able to enjoy ‘democratic
and autonomous self-government’ — are apparenthgimnerovisional, and their powers
again limited only until that time at which a ‘ptidial settlement’ is brokered. Such an
interpretation is, it is submitted, further suppdrby Paragraph 11(f) — which states that
the authority of these ‘provisional institutionsilvibe transferred to those ‘institutions
established under a political settlement’ — agéiselution places no parameters upon the
status that the people of Kosovo can enjoy undefatter.

Similar arguments can also be applied to thosearbées contained within the respective
annexes, upon which Serbia and Russia also retyeA1 and Annex 2 contaiimter

alia, almost identical requests for ‘the establishntéran interim political framework
agreement providing for substantial self-governnienKosovo,” and ‘taking full

account of the...principles of sovereignty and teridl integrity of the Federal Republic
of Yugoslavia®? Again, a thorough reading of these provisionsldsuggest that the
agreement will only govern the political framewankthe interim, and that the
‘substantial self-government’ provided for in thgr@ement would therefore have a
similar tenure.

In addition, Annex 2 calls for the ‘establishmehta interim administration for
Kosovo...under which the people of Kosovo can enjdystantial autonomy within the
Federal Republic of Yugoslavid®. The wording of this provision is very similarttuat
employed in Paragraph 10 — see aibveand it would therefore be trite to repeat the
argument concerning its interpretationSuffice to state that, like its counterpartshia t
binding determinations, this reference would orgpear to ‘limit’ the people of Kosovo
to ‘substantial autonomy within the Federal RepubfiYugoslavia’ so long as the
interim administration referred to remains in place

In light of the preceding analysis, the suggesisomade that the binding references
made within the resolution — and vicariously, there, the resolution as their sum total —

% The questions then arise: who bears the onuso&hing this settlement, and who must agree
upon it? Unfortunately, the drafters of the ReSoluhave not elaborated upon the details of the
‘final settlement’, or the form that it is to tak@he Resolution therefore appears to have left
these questions unanswered, apparently with teation of allowing the international
community to determine its form at a later dates h&s been stated: ‘The problem is that
although the resolution called for a “political gidn to the Kosovo crisis”, it did not specify
what that solution should be.” — see Reynoldsalfoye n5. The Resolutions silence upon the
form that the final status was to take is discussepeater detail below: see pp74-76.

3 paragraph 11(c), SC Resolution 1244, UN. SCOR, Di¢. S/RES/1244 (1999).

% See Annex 1, and Annex 2, para. 8, SC Resolu@dd JUN. SCOR, UN. Doc. S/IRES/1244
(1999).

3 Annex 2, para. 5, SC Resolution 1244, UN. SCOR, Dbt. S/RES/1244 (1999).

3 At p72.

% See above at p72.
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refer only to the interim period during which theople of Kosovo remain under the
administration of the United NatioA$.As Williams states:

In instances where the Security Council referernibedelationship between the
sovereignty and territorial integrity of the FRYdaKkosovo, it did so only in the context
of the interim period prior to a resolution of tieal status of Kosovo, and never in
perpetuity?’

In addition, the adoption of this opinion would actddence to the suggestion, made
above, that the references contained within thempbde be interpreted in light of the
interim mandate that the Security Council was giwim UNMIK. Finally, it would also
allow the conclusion to be drawn that the resotutieither confers a right upon, nor
precludes the ability of, the Kosovar Albaniangtm their independence. As a result,
the legality of their independence would theref@main a question of international law
in the more general sense.

2. Whether, in interpreting the resolution, one shagadrch for implications
beyond the ‘four corners’ of the document — inahgdlispecifically, the
ramifications of the resolutions failure to expligigrant the people of Kosovo
the right to claim independence?

The legal opinion drawn up by the European Unioguas that independence for
Kosovo is within the spirit of 1244, if not strigtwithin the letter3® They justify their
suggestion on the basis that: ‘acting to implentleafiinal status outcome in such a
situation is more compatible with the intentionsla#4 than continuing to work to block
any outcome in a situation where everyone agrextghi status quo is unsustainatife.’
Their approach will, they propose, ‘enable, rathan frustrate, the conclusion of the
final status process envisaged in resolution 1544’

According to Serbia and Russia, however, it caa bésimplied from Resolution 1244
that the final status of Kosovo should ‘be one miy@utonomy (as opposed to
sovereignty)”' as the implication can be drawn, in their opiniisam the references

% As John Sawers — the United Kingdom’s Ambassaaiting UN — opines: ‘there is nothing in
1244 that rules out [the] recognition of an indegeart Kosovo. The provision in 1244 that the
territorial integrity of the former Republic of Yaglavia should be respected applied to the
interim period, which is now come to an end’ — $Ealse State” Kosovo Declares
IndependenceRussia Todayl8 February 2008, accessed at
http://www.russiatoday.ru/news/news/21037 (lasteased 4 July 2008).

37 Williams, P., above n24, 406.

% Reynolds, P., above n5.

% |bid.

“0 |bid.

41 Borgen, C., ‘International Law and Kosovo's Indegence: Assessing Resolution 1244,
Opinio Juris 19 February 2008, accessed at
http://www.opiniojuris.org/posts/chain_120346666@sl (last accessed 16 May 2008).
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discussed abov& that Resolution 1244 ‘blocks independeri@eds Borgen points out,
however, such an interpretation is — as with therpretation proffered by the EU above
— ‘not within the letter of the Resolutiof{"’

Implications have also been drawn by both sideardkgg the resolution’s silence upon
the final status that the territory is to assunmel ‘¢he political process’ by which it is to
be determined. Serbia and Russia point out ‘tBd# itself gives no authority for
independence® As such, they suggest, it was, and remains, amailable option. Such
a conclusion is clearly based upon an assumptairiidependence could only be
realised if it had been authorised by the resatyténd presupposes that any actions not
explicitly allowed for by the resolution must nesasly then be disallowed.

Conversely, however, the European Union has assguiggithe opposite — that any
actions not explicitly disallowed by the resolutionist necessarily then be allowed.
They base their assumption upon the fact that Reésnl1244 ‘envisaged a final status
process and did not constrain or pre-determinetitsome.*® As such, they suggest,
independence remained an option within the podfaliailable to those agents
conducting the political process to determine thalfstatus and, vicariously therefore,
the people of Kosovo. Advocates of this approdsb aften emphasise the fact that
those elements of the resolution dealing with thal fstatus process are silent as to the
outcome?’

Efforts have been made to conclude the politicatess envisioned in resolution 1544
— culminating in the submission of the ‘Ahtisaalar® to the United Nations Security
Council — and the recommendation has been mad&dsatvo receive ‘conditional
independence® As the resolution itself is silent as to the ome of the process, it is
difficult to understand how the conclusion that weached could be incompatible with
its provisions — how can it go beyond parameteas\trere never set?

“*2Including, in particular, that contained withinrpgraph 10, authorising the establishment of
‘an international civil presence in Kosovo in ordieiprovide an interim administration for

Kosovo under which the people of Kosovo can enjdystantial autonomy within the Federal
Republic of Yugoslavia...” — see paragraph 10, SGRésn 1244, UN. SCOR, UN. Doc.
S/RES1244 (1999).

*3 Reynolds, P., above n5.

“4Borgen, C., above n41.

> Reynolds, P., above n5.

“® Ibid.

47 See, for example, the comments of Alice Lacoumya n7, 6.

8 See above at pp48-51, however, for an analydisedfrustrations that it encountered.

* See the ‘Ahtisaari Plan’.

% Serbia and Russia may submit that parametersingeed set — by, for example, the wording

of the resolution as discussed above (see pp68-Whijch limited the conclusions that could be
drawn by the agents conducting the political precess discussed above — see pp68-74 — they
may submit that the references made to the ‘sayetyeand territorial integrity’ of the parent
state, and the ‘substantial autonomy’ and ‘selfegament’ to be enjoyed by the people of
Kosovo, placed a cap upon the measure of statugharocess could confer. For those reasons
discussed above — see pp68-75 — it is submittedtich an interpretation is incorrect and that, as
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In attempting to evaluate these arguments, howévwayst be remembered that the
parties’ respective positions merely represent ‘srdes of the interpretative coin’, or
differing opinions upon the principles of inter@ton to be employed. In addition, they
both rely upon ‘implications’ and ‘assumptions’arriving at their respective
conclusions and, as a result, their aspersionstaveuld seem, of little probative value
or assistance in determining the status of ReswlutP44. In the interests of
completeness, however, they cannot be ignored.

3. Whether a further Security Council resolution iguged before Kosovo is
legitimately able to declare their independence?

In addition, Serbia and Russia contend, Kosovoidadation of independence remains
illegal unless and until the Security Council adgoptresolution authorising its
detachment from Serbra. John Bolton also, for example, suggests thatdéaration

is not only unauthorised, but flatly contrary to..c8ety Council Resolution 1244 of
1999.72 In his opinion, ‘while Resolution 1244 undoubtedbntemplates that Kosovo's
status could change, its sponsors intended fortéhatcur under Security Council
auspices, which it did not* ‘Effectively, therefore,” he concludes, ‘the Sety

Council, having once defined Kosovo’s status, nagk$ the ability to change ”

It remains difficult, however, to ascertain whanghe resolution the above suggested
limitations are contained. Some may suggest trebtten used phrase, ‘pending a final
settlement’, necessitates a further Security Cdwesolution. This would, however,
appear to be incorrect, given that the resolutioeschot clarify — nor even allude to the
possibility — that the eventually realised ‘finattdement’ be determined, or even
approved, by the Security Council of the UN. Agatly mentioned the drafters of the
Resolution did not elaborate upon the details effinal settlement’, nor the form that it
was to take, and the conclusion that its validtgantingent upon the approval of the
Security Council is therefore a dubious one.

Alternatively, it may be suggested that paragrapith Annex 2 — which requires the
‘establishment of an interim administration for I¢we as a part of the international civil
presence under which the people of Kosovo can esybgtantial autonomy within the
Federal Republic of Yugoslavia, to be decided lgySkcurity Council of the United
Nations®® — creates the requirement that Security Coungit@ml be obtained.

these statements are made only with referenceatdrdnsitional, and therefore temporary, period

during which Kosovo is under the administratiorttef UN, they have no bearing upon the

outcome of the political process.

*! Reynolds, P., above n5.

2 Bolton, John R. ‘The United Nations and KosovaiddpendenceAmerican Enterprise

Institute for Public Policy Research2 March 2008, accessed at

Isqgttp://www.aei.org/include/pub_print.asp?publD=226[hst accessed 23 June 2008).
Ibid.

> |bid.

% See pp74-76 above.

56 Paragraph 5, Annex 2, SC Resolution 1244, UN. SGMNR Doc. S/IRES/1244 (1999).
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However, for similar reasons to those already dised’’ this reference would appear
only to require that the establishment of ititerim administration be decided upon by
the Security Council. As such, it would have nariogg upon the form of Kosovo’s final
status, nor the process by which it is determined.

In further assessing the proposition that an amlthti Security Council resolution is
required before independence becomes an optiotratii¢onal role of the Council in the
creation of states must also be clarified. Whifeaurity Council resolution endorsing
the conclusions of the ‘Ahtisaari Plan’ would hdeen beneficial, its approval has never
been required for a prospective state to declar@dtependence in the past. The Security
Council has, on the other hand, on numerous oatastonferred a duty on member
statesnot to recognise aspiring states — consider, for exantipe Turkish Republic of
Northern Cyprus, South Africa’s Bantustan Statestaliga, and Rhodesta- however

this has not occurred in the present case. As, sunchin the absence of any intimation
from the resolution itself that Security Councipapval is necessary, it would not appear
as though a further resolution is required befoosd€o is legitimately able to declare its
independence.

4. Whether, regardless of the status of the resolyaoragreement between the
parent and seceding state is required before sucach can be legally
performed, and independence therefore attained?

Kohen asserts that ‘a strict notion of secess®ihiaracterised primarily by a ‘lack of
consent’ on the part of the parent stdtéAt the same time’, he reminds us:

[T]his factor explains why secession is so contrsiat in international law. On the one
hand, the absence of agreement is a source oftdibptween the new and the ‘parent’
State. On the other hand, for want of consent®fatter, the newly formed entity has to
find a legal justification for its creation elsewheConversely, the parent State will
presumably attest that this justification doesexast in international law and that, on the
contrary, the international legal order protectslitagainst attempts to dismantle it, such
as those processes constituting sece$sion.

His words ring true in the present case. An agssgiiement would undeniably have
been the idyllic conclusion, however the chances mfterialising were clearly
negligible; Kosovo would accept nothing less thasependence, and that was obviously
an outcome that Serbia would never concede. SoiwkKasovo’s legal justification
which eliminates the need for Serbian consent? é&ndhat grounds does Serbia attest
that it does not exist?

°" See the discussion regarding the interpretatids®BC Resolution 1244 above at pp68-76.
%8 For a discussion of these see Dugardrdcognition and the United Natigi€ambridge:
Grotius Publications Limited, 1987) at 86-111.

¥ Kohen, Marcelo G. (Ed.Becession: International Law Perspecti@ambridge: Cambridge
University Press, 2006) at 3.

% |bid.
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To answer the latter question first, Serbia congehdt it, as ‘the sovereign state, has not
agreed to independence for KosdVaind that, until such time as it does, the dedtamat
by Kosovo remains an illegal act. In additionytlseggest that Resolution 1244 — and,
in particular, its reaffirmation in the preambletbé ‘commitment of all Member States
to the sovereignty and territorial integrity of thederal Republic of Yugoslavia’ — also
prohibits ‘the secession of Kosovo without the agrent of Serbia®® Their argument

is, therefore, somewhat double-barreled, in they Buggest that consent is required
under both Resolution 1244, and the framework t@rivational law more generally.

In response, however, Kosovo submit that it is ireguunder neither. Resolution 1244
does not explicitly — nor, it would appear, impligi- require that Kosovo garner the
consent of Serbia before declaring their indepeoeler\s Williams states: ‘If we make a
thorough analysis of the UN Resolution 1244, itdoet state that the Former Federal
Republic of Yugoslavia has to be asked or decids the future status of Kosovo on
whether it will be independent or n&f.

With regards to the Serbian argument suggestirntghigpreamble — by affirming
Member States commitment to the sovereignty anddeal integrity of the FRY —
implicitly requires that their consent be attaingt® above mentioned arguments
regarding the mandate of the resolutfamust once again be cited. In particular, and in
accordance with the above mentioned suggestiorittegireamble be construed in light
of the interim mandate that UNMIK were given, iaigain suggested that these
references do not pertain to the final status cfd<o, and that they therefore cannot
implicitly require that Serbia’s consent be attdingth regards to it. As such, itis
submitted, the resolution neither explicitly nompiigitly requires that Kosovo attain the
consent of Serbia before declaring their indepeoglen

As mentioned above, however, Serbia also asseat$hbir consent is required under the
framework of international law more generally. kdut disparaging the desirability of
an agreement being reached, this argument wouddaplsear to be bereft of any
substantial basis. As Kohen acknowledged, ‘atstiotion of secession’ is characterised
primarily by a ‘lack of consent’ on the part of tharent stat&’ If this definition is
accepted, the Serbians argument that secessiooutitieir consent is illegal necessarily
implies that secession itself ger segillegal.

As is submitted in chapter six, external self-d@aieation is available in the absence of
the parent state’s consent; albeit only in ceriteptional circumstancé®.So long as

®. Reynolds, P., above n5.

2Borgen, C., above n41.

5 Comments of Paul Williams, above n23.

® See the discussion regarding the mandate of R&soll244 above at pp68-74.

% Kohen, Marcelo G. (Ed.), above n59, 3.

% As observed ilReference re Secession of Queli®®8] 2 S.C.R. 217 at paral38: ‘In
summary, the international law right to self-detiration only generates, at best, a right to
external self-determination in situations of forraetonies; where a people is oppressed, as for
example under foreign military occupation; or whargefinable group is denied meaningful
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Kosovo constitutes such an ‘exceptional circumstafcand despite the desirability of it
being attained, it is submitted that Kosovo, inldeog their independence, need not
obtain the consent of Serbia, under either ReswiutR44, or the framework of
international law more generally. To state otheewt i.e. that there can be ‘no
separation unless the parent State agfeess ‘tantamount to invoking a general
prohibition of secession in international laWwhich is quite clearly not the case.

‘EARNED SOVEREIGNTY’

Another suggestion, supporting the above reachedusion, is that Resolution 1244
facilitates the concept of ‘earned sovereignty’conditional independenc@’- a
‘conflict-resolution approach [which] essentiallgeks to resolve the centuries-old
tension between self-determination and sovereigptmanaging the devolution of
sovereign authority and functions from a state $ola-state entity’* Under this
approach, the sub-state entity may become eliffiblendependence and international
recognition upon their acquisition of ‘sufficier@reign authority and function&. As
Williams asserts:

Resolution 1244 essentially follows the basic thewwfeearned sovereignty articulated in
the 1998 [Public International Law & Policy Groygpposal and the Rambouillet
Accords in that it displaces Yugoslav sovereigotgates mechanisms for establishing
democratic self-government and the protection afamity rights, and mandates the
resolution of Kosovo's final status. Resolutiom42however, creates a substantial
addition to the approach by providing for the exarof sovereign functions by the
United Nations?

International lawyers traditionally adhered to timtion that ‘sovereignty either is or is
not’,”* and that, as Lee states, ‘it cannot be partfalkdherence to this notion has,

access to government to pursue their politicalneoac, social and cultural development. In all
three situations, the people in question are edtith a right to external self-determination
because they have been denied the ability to externally their right to self-determination.’
The last mentioned of these exceptions is, howafereat and continued contention. For a
more thorough examination of it, see below at otapt

" Whether or not it does is the focus of chaptef #is thesis.

% Kohen, Marcelo G. (Ed.), above n59, 20.

% |bid.

O Note that these terms are somewhat interchangeahkeconcept has variously been referred
to as intermediate sovereignty, conditional indeleece, and earned sovereignty.

L williams, P., above n24, 388.

2 |bid. Such functions includéter alia, ‘the power to collect taxes, control the develeptrof
natural resources, conduct local policing operatiomaintain a local army or defense force, enter
into international treaties on certain matters,nt@n representative offices abroad, and
participate in some form in international bodiesee Williams, R., Scharf, M., Hooper, J.,
‘Resolving Sovereignty-Based Conflicts: The Emegghpproach of Earned Sovereignty’,
Denver Journal of International Law & Policy/ol. 31:3, 2003, 349 at 350.

" williams, P., above n24, 407-408.

4 Stephen Leacock, quoted in Field, Bolitical Theory (London: Methuen, 1956) at 60.
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however, necessitated the undesirable adoptiomtesnational powers, of ‘a series of
extreme positions’ with regards to recent confliétsn response to this problem, it has
been suggested, international lawyers must ‘adojiaview of sovereignty existing as a
spectrum’, under which ‘a range of intermediateeseign statuses’ may exi<t.

Indeed, an analysis of recent state practice weudgjest that such a view may have
already been adopted. Despite its relatively nasstatus’ Hooper and Williams have
identified a number of situations — in additiorkimsovo — in which the international
community has already adopted this approach. Tinekele the Israeli-Palestinian
Roadmap, the Machakos Proto€bthe UN sponsored Baker Peace Pfae Union
Treaty between Serbia and Montenegro, the GoodFédcords UN Security
Council Resolution 127% the Comprehensive Agreement for Bougainville, tred
above mentioned Dayton Accoris.

With regards to Kosovo, however, ‘intermediate seignty’ was first suggested by the
Public International Law & Policy Group (PILPG) 1998%* in the months immediately
preceding the failure of the ‘stability through astnodation®® approach which

prevailed at the time. As a result, the Interintégnent for Peace and Self-Government

S Lee, S., ‘A Puzzle of Sovereigntyalifornia Western International Law Journalol. 27:2,
Spring 1997, 241 at 242.

®In particular, he suggests that ‘the collectivabiity of the Western powers to see beyond the
statist/secessionist models was partly respongibline collapse of Bosnia and the war in
Krajina’ — see Simpson, G., ‘The Diffusion of Soeiginty: Self-Determination in the
Postcolonial Age’Stanford Journal of International Lawol. 32, 1996, 255 at 282 — citing
Hannum, H., ‘Self-Determination, Yugoslavia, anddpe: Old Wine in New Bottles?’,
Transnational Law & Contemporary Probleméol. 3, Spring 1993, 57 at 58.

"' Scharf, M., ‘Earned Sovereignty: Juridical Undarpings’, Denver Journal of International
Law, Vol. 31:3, 2003, 373 at 374.

8 Despite some uncertainty as to its origins, Ho@pet Williams suggest that the approach was
borne out of the crisis in the former Yugoslavidhia early 1990's. It was the international
community’s poor handling of this event, they sugjgevhich ‘highlighted the need to develop a
new conflict resolution approach to resolving seigmty-based conflict’: see Hooper, J.,
Williams, P., ‘Earned Sovereignty: The Politicah@nsion’,Denver Journal of International
Law & Policy, Vol. 31:3, 2003, 355 at 358.

" Which seeks a resolution between the NorthernSandhern forces in the Sudanese conflict.
8 Which seeks a resolution to the Western Sahariiaton

8 Which seeks a resolution to the Northern Irelamflict.

8 Under which the UN and East Timor shared sovetgighthe latter, in the aftermath of its
rejection of autonomy within Indonesia.

8 Which brought an end to the Bosnian conflict —aieeve at pp43-44. See Hooper, J.,
Williams, P., above n78, 358-360, for a summarthete situations.

8 See Public International Law & Policy Group foetimternational Crisis Groupmtermediate
Sovereignty as a Basis for Resolving the Kosovei$1i998, accessed at
http://www.crisisgroup.org/library/documents/repatchive/A400171_09111998.pdf (last
accessed 22 July 2008).

8 Which Williams states: ‘entailed supporting Serbsavereign control over Kosovo while
attempting to persuade the Serbian regime to tisaditiocities against the people of Kosovo' —
see Williams, P., above n24, 391 (including, irtipatar, n12).

-79 -



in Kosovo, brokered in the subsequent Rambouigbtiations® ‘embodied many of
the core elements of earned sovereidhtyhich, as mentioned, were then also contained
in the subsequently adopted UNSC Resolution £244.

In addition, and as a result of the resolutiongieht ambiguities concerning the
timeframe under which sovereign authority and sisogiated functions would be
transferred, the Goldstone Commission also subsgiguecommended that a policy of
‘earned sovereignty’ be adopt&d The Commission reiterated their recommendation —
more detail — in the wake of Milosevic’s departtfteAs a result, and ‘under increasing
international pressure to adopt a clear approactetmlving the crisis over Kosovo’s
final status, the Special Representative of theedaiy-General [*'SRSG”] adopted a
strategy referred to as ‘standards before statlisAs Williams'’s states, this approach:

While ostensibly rejecting conditional independenoc®ntains most of the basic
elements of earned sovereignty. It calls for tleasured devolution of sovereign
authority and functions to Kosovar institutionstlasy demonstrate capacity to operate
effectively and meet select criteria. However,dpproach also suspends any discussion
of final status until after certain standards apt.nmAt its essence, the standards before
status approach simply suspends the political dsion over final status and sets in
motion the construction of Kosovar institutions atwill likely ensure an independent
Kosovo??

Nevertheless, the core concept remained, and addsrcce to the suggestion that
Resolution 1244 does not, in fact, prevent thessor of Kosovo. Indeed, its purpose
given this approach was, arguably, quite the oppoghs Williams asserts:

Resolution 1244 significantly, and likely irreveats, altered sovereign control over
Kosovo. By displacing Yugoslav sovereign contmudl aeplacing it with an interim U.N.
administration mandated to build Kosovar institni@apable of providing for
democratic self-government, it created a situatibere the chances of Kosovo returning
to Yugoslav or Serbian sovereign control are gglita.*

8 Mentioned at pp47-48 above.

8 Wwilliams, P., above n24, 391.

% Ibid 392.

8 Although they termed it ‘conditional independeneesee Independent International
Commission on Kosovdsosovo Report: Conflict, International Responsesdoms Learned
(New York: Oxford University Press, 2000).

% As a result of their fears regarding the possitégnation of the process, given the pressure
that was being placed on the EU ‘to reign in theotigion of sovereign authority and functions
to Kosovo in an effort to promote perceived demticr&form in Serbia proper’ — see Williams,
P., above n24, 393.

% |bid 394 — citing Press Release, United Nationssidin in Kosovo, Address to Security
Council by Michael Steiner, Special Representativilie Secretary General, Doc. No.
UNMIK/PR/792, (30 July 2002), accessed at
http://www.unmikonline.org/press/2002/pressr/pri®a. (last accessed 22 July 2008).

92 Williams, P., above n24, 394.

* |bid 407.
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CONCLUSION

UNSC resolution 1244 was adopted on 10 June 1883jdte upon which NATO
concluded their campaign of aerial bombardmentresgaine FRY. Considerable debate
has since taken place with regards to what effectésolution has on the Kosovar
Albanians ability to claim independence and, foilogvtheir recent declaration, both
sides have once again relied upon it in proclaimiagpectively, the legitimacy or
illegality of this contentious act. Upon analysidyecomes patently evident that the
warring parties’ respective arguments are borneobtlte somewhat ambiguous drafting
of the resolution — which was, it would seem, agssary consequence of the
compromise that the resolution sought to broker.

The submission was made in this chapter that résnlt244 does not prohibit — nor,
however, promote — Kosovo'’s declaration of indeer@? The transient wording of it
emphasises the temporary nature of its provisiamg, those arrangements in existence as
a result of them. This is not to suggest thatéselution confers a right upon the
Kosovar Albanians to declare their independenc#atrit renders legal those actions
that they have taken. It does not. However, bDintato exclude it as an option, it
transfers the question of the declarations legality the sphere of international law more
generally. Supporting this conclusion is the ety recently considered notion of
‘earned sovereignty’, or ‘conditional independenceider which a sub-state entity —
such as Kosovo — may become eligible for indepeceland international recognition
upon their acquisition of ‘sufficient sovereign laotity and functions®

If, as is submitted, independence is not then pdsd under Resolution 1244 — and is,
conversely, supported by the evolving notion ofhed sovereignty’ or ‘conditional
independence’ — the question becomes whether the satrue under the established
guidelines of international law. This will be tfeeus of the remainder of this thesis.

% On this point, see Borgen, C.J., ‘Kosovo's Dedlaraof Independence: Self-Determination,
Secession and Recognitioihe American Society of International Law Insjghblume 12,

Issue 2, 29 February 2008, accessed at http://wsilveig/insights/2008/02/insights080229.html
(last accessed 16 May 2008).

% Williams, P., above n24, 388. Such functionstidel inter alia, ‘the power to collect taxes,
control the development of natural resources, conldgal policing operations, maintain a local
army or defense force, enter into internationalttess on certain matters, maintain representative
offices abroad, and participate in some form ierimational bodies’ — see Williams, R., Scharf,
M., Hooper, J., ‘Resolving Sovereignty-Based Catsli The Emerging Approach of Earned
Sovereignty’ Denver Journal of International Law & Policy/ol. 31:3, 2003, 349 at 350.
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CHAPTER 5

ARE THEKOSOVARALBANIANS A ‘PEOPLE?

An analysis of the right to self-determination ¢endivided into two, separate but
necessarily interrelated, issues: in whom doesigin to self-determination vest, and
what actions does it allow its holders to take?alksded to in the judgment of the
Supreme Court of Canada in tRe Secession of Quebease the former of these issues
can be characterised as the threshold step wigobugp must overcome before they are
able to possess, and exercise, the right to sedfaénation. This chapter will therefore
assess whether or not the Kosovar Albanians cahdanconstitute a ‘people’. The
proposal will be made that they do and, with thisnind, the following chapter will
subsequently discuss the scope of the right ataims to them, to determine whether or
not it allows their unilateral secession.

The following discussion attempts to justify thia¢ tosovar Albanians do, indeed,
constitute a ‘people’, by drawing conclusions upaur subsidiary matters: does the term
‘people’ refer only to the entire population oftate or territory, or can it also include
sub-state entities; what characteristics must gg@gssess before they can be
characterised as a ‘people’; which ‘self’ is thievant ‘people’ for the purposes of self-
determination — and can there be more thar@mel; do groups that otherwise satisfy
the suggested requirements of a ‘people lose thisssby virtue of the fact that they are
also a minority within the state from which theg attempting to secede?

Before delving into these questions, however, smtneduction will be given to the
history of, and confusion surrounding, the ternoiple’.

What are a ‘People’?

The international instruments and resolutions agtbguring the lifetime of the United
Nation$ clarify, unambiguously, that the right of self-elehination is one which vests in
a ‘people’. Whothe people actually are remains, however, onBehtost contentious
guestions in international legal circles. As SorlJennings famously remarked over
fifty years ago:

On the surface [the doctrine of self-determinateeg¢med reasonable: let the people
decide. It was in fact ridiculous because the fgeognnot decide until somebody
decides who are the peofle.

! Quoted below — see n5.

2 In other words, if many groups contained withistate satisfy the suggested requirements of a
‘people’, and there is some overlap between themgpg, which one — or ones — possess the right
to self-determine?

% See the discussion of these instruments abovel&tPs.

* Sir Ivor JenningsThe Approach to Self-Governmg®ambridge: Cambridge University Press,
1958) at 56.
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Clearly, Jennings words carry as much truth todathay did when first spoken. As the
Canadian Supreme Court statedRimn Secession of Quebec

International law grants the right to self-deteration to ‘peoples’. Accordingly, access
to the right requires the threshold step of charimihg as a people the group seeking
self-determination. However, as the right to selffedmination has developed by virtue of
a combination of international agreements and cotimes, coupled with state practice,
with little formal elaboration of the definition geoples’, the result has been that the
precise meaning of the term ‘people’ remains sonagéwhcertain.

Indeed, many would suggest that the vaguest aspéwnt right of self-determination is
to whom it actually applies.Robert Lansing — the US Secretary of State uidsvdrow
Wilson — first elucidated upon his concerns regagdhe definitional uncertainties
inherent in the principle of self-determination 1i®21. He questioned:

When the President talks of ‘self-determinationhatvunit has he in mind? Does he
mean a race, a territorial area, or a communityithdit a definite unit which is
practical, application of this principle is dangasdo peace and stability...

Nearly ninety years later, his fears would not appge have been placated, as academics
and jurists remain unable to definitively addreissdoncerns. Since then, a number of
definitions of the term ‘people’ have emerged araepending upon the circumstances of
the particular case, and the prevailing politicat@erns at the time — been variously
applied. In Musgrave’s opinion, the most emindrthese were: Kelsen’s definition,
which equated the term ‘peoples’ with that of ‘s&it the decolonisation definitidtthe
representative government definitidand the ethnic definitiotf.

The definitions that continue to garner support, temvever, be broadly characterised as
falling under one of two heads: ‘that ‘peoples’ meéhe entire people of a state, or that
‘peoples’ means all persons comprising distincgk@upings on the basis of race,
ethnicity, and perhaps religiofi-’ As the following discussion will obviate, howeyer
neither of these has been universally accepted.

® Reference re Secession of Queli®®8] 2 S.C.R. 217 at paral23.

® See, for example: Brown, B. S., ‘Human Rights, &eignty, and the Final Status of Kosovo’,
Chicago-Kent Law Reviewolume 80, 2005, 235 at 248.

! Lansing, R., ‘Self-DeterminationSaturday Evening Pqs® April 1921, 6 at 7.

& Which suggests that the term ‘people’ ‘be defirekkly within the context of decolonization’
so that it ‘can only mean the population of a nelfi-governing territory’: see Musgrave, Belf
Determination and National Minoritie§Great Britain: Oxford University Press, 1997)148.

° This theory suggests that self-determinationti®agoing and universal right whereby the
population of a given territorial unit exercisepptar sovereignty in the choice of its
government.” As such, the ‘people’ ‘is definedlas entire population of a territorial unit, which
includes both non-self-governing territories andeipendent states.’. see Musgrave, T., above n8,
151.

19 Under which ethnic groups may constitute a pec#le:ibid at 154-167. For a more detailed
elaboration upon the above mentioned definitiomsilsiel at 148-167.

" Higgins, R. Problems & Process: International Law and How We lit§Oxford: Clarendon
Press, 1994) at 124.

-83 -



The fears perpetuating this uncertainty are higblyelated with those concerning
secession more generalfy.On one hand, for example, it is suggested thas@ictive
definition of a ‘people’ would render the concepself-determination one of little
practical value — particularly as the age of degisiation draws to a closé.On the

other, however, the argument is proffered thatdetérmination, ‘when applied broadly
to every conceivable group and subgrotippses a significant threat to international
peace and stability. As Boutros Boutros-Ghaliestat during his reign as the Secretary-
General of the United Nations:

The United Nations has not closed its door. Yew#dry ethnic, religious or linguistic
group claimed Statehood, there would be no limftagmentation, and peace, security
and economic well-being for all would become evererdifficult to achieve®

The Territorial Aspect of a ‘People’

As a result of the concerns alluded to by BoutrésdG the prevailing view for much, if

not all, of the United Nations Era, has been that the term ‘people’ refers to ‘the
population of an independent state or colonialtgitf However, as is discussed in
greater detail beloW, this definition has not been universally accepteahd it is

suggested that this definition is no longer the trappropriate. The fears underpinning it
incorrectly assume that the right to self-deterriamais one which necessarily

‘authorises minorities to break away.’As such, and in the opinion of those that endorse
this restrictive definition, an acceptance, onghe of the international community, of a
more liberal definition — under which many morewgre would be considered a ‘people’

— would result in an ‘avalanche’ of secessions.

As mentioned, however, the definition equating epgbe with the population of an
independent state or colonial entity has not beeveusally accepted and, especially in
recent years, the alternative — under which sute-gi@ups can constitute a people — has
gained much support. This shift is of obvious imi@nce to the Kosovar Albanians,
whose claim would be invalid under the former, pgased to the latter. The following
argument advocates the emerging supremacy of tdsmalive definition, and suggests

12 Consider, for example, those of Brown (n14) andtBss-Ghali (n15) mentioned below.

B see Stavenhagen, R., ‘Self-Determination: Righ?@mon?’ in Clark, D., Williamson, R.
(eds.),Self-Determination: International Perspectigreat Britain: Macmillan Press, 1996) at
6.

14 Brown, B. S., above n6, 249.

!> Boutros Boutros-GhaliAn Agenda for Peace Preventive Diplomacy, Peacergakid Peace-
keeping, Report of the Secretary-General pursuatite¢ statement adopted by the Summit
Meeting of the Security Council on 31 January 1992. Doc. A/47/277-S/24111, (1992) at
Para 17.

'8 pavkovi, A., Radan, PCreating New States: Theory and Practice of Sesr$gingland:
Ashgate, 2007) at 233.

" See discussion beginning at next paragraph.

18 pavkové, A., Radan, P., above n16, 234.

¥ Higgins, R., above n11, 124.
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that, under international law, racial, ethnic, gedhaps religious groups — in possession
of the necessary characteristics — can now cotesgtpeople.

This suggestion is founded upon the propositiohdhaajority, if not all, of the claims
that would be recognised — under what is an ogignsiore liberal definition — could be
satisfied without any impairment of the parentesaerritorial integrity. That is, so long
as the parent state is possessed of a governnpeaseating the whole people belonging
to it without discriminatiorf° Given that this is the case, the people residiitigin it

have had their right to self-determination resp@cédd the state remains entitled to its
territorial integrity. It is therefore only in thrarest of circumstances — in which the
state’s government is discriminatory — that theojdes’ call for external self-
determination — in the form of secession — could gay significant tractiof*

The number and volume of voices supporting thippsdion have steadily increased
over recent years; however its origins can be tréeek as far as the Commission of
Rapporteurs decision in tialand Islandsase® Since then, it has sporadically re-
emerged — in, for example, the International Corsraisof Jurists report on East
Pakistai® — but, in light of the tensions underpinning Col@r-era relations, and the
stability that they afforded international boundatriit garnered very little support. Upon
the ending of the Cold War, however, things chandaternational borders were no
longer considered sacrosanct, and the traditianakesnacy of sovereign, over individual,
rights was questioned. Against this background, many have re-examinedate of
self-determination, and concluded that a ‘peoplayymow, more appropriately, include
sub-state entities such as those mentioned above.

Academics and jurists have advanced a number tfigasions for this proposition; most
of which are based upon an interpretation of thevemt international agreemefts,
and/or the approach of the international commumity given set of circumstanc&sin
addition to outlining these justifications, theléing discussion will offer suggestions
as to the appropriate parameters of a ‘peoplebimemporary international law.

% See chapter 6 for elaboration upon, and justificadf, this point.

It is therefore suggested that a general presomptists in favour of territorial integrity, vis-
a-vis self-determination. As such, the lattebisdefault, to be exercised internally and with
respect to the parent states’ territorial integritye circumstances under which this presumption
is rebutted — and external self-determination floeespermitted — are outlined and discussed in
greater detail below. These suggestions, and theptirns to them, are discussed in greater
detail below, in chapter 6.

2 For a discussion of this case, and the commeritsea€ommission of Rapporteurs, see above
at pp16-19.

% See below at p119.

4 On the changing nature of sovereignty, see, fangte: Maogoto, J.N., ‘A People Betrayed —
The Darfur Crisis and International Law: RethinkMgstphalian Sovereignty in the®21
Century’,Bond Law Reviewol. 19, No. 2, (2007), 102-123.

% For a detailed discussion of these, see belowH2]-130.

% For a detailed discussion of these, see below&]p-135.
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The Parameters of a ‘People’

It is not suggested that the population of an iedelent state or colonial entity cannot
also be a ‘people’. They céh.Despite their relative scarcity, some existingt&t do
represent ‘nation-states’ in the true sense. Atingrto a 1971 survey, twelve (9.1%) of
the 132 entities considered to be States at that potime were indeed true nation
states. Of the remainder, twenty-five (18.9%) aored a nation/potential nation which
accounted for more than 90% of the populationdtat contained an important minority;
another twenty-five contained a nation represerttigtgveen 75-89% of the states
population; 31 (29.5%) had an ethnic group constigtbetween 50 and 74% of the
population; and 39 (29.5%) were states within whiahlargest nation/potential nation
constituted less than half of its population. Asls even if a ‘people’ were defined,
more liberally, as being synonymous with a ‘natierds many suggest it should — the
entire population of a state could still, on ocoasrepresent the relevant ‘people’. Itis
also submitted below that, depending upon the nbydehich they wish to exercise their
right to self-determination, the relevant ‘peopiey indeed be the entire population of
an existing state, despite the fact that it inctushany sub-groups which might
contemporaneously be considered a ‘people’ in thsir right.

On these occasions, the ‘people’ can obviouslyseoede from themselves but, should
they express a desire to freely associate or iategvith an independent State, or emerge
into any other political status, the appropriatecople’ may — dependant upon their
characteristics — indeed the be the entire popuatf the territory. It is, however,
suggested that a ‘people’ need not be defined@siswall cases and that, under certain
circumstances, sub-state entities may also cotesattpeople’. As mentioned above, a
number of justifications have been tendered in eutpyf this approach.

Many propose — under what is generally classified‘ tomantic’ theory — that natioffs
are entitled to govern themselves and that theytlaeeefore, entitled to independence
and their own state’s. This approach — which underpinned the thinkinghahy of the
pioneers of self-determinatith- was, however, shunned in the aftermath of Wit
Hitler's genocidal campaign in the name of the Gariviolk®" As a result of this, and
the above mentioned fedfshat the alteration of borders could result iatficidal

#'Connor, W. Ethnonationalism: The Quest for Understandi(®jnceton: Princeton University
Press, 1994) at 96.

8 Radan states that: ‘In the romantic theory of-determination the nation is briefly defined as a
group linked by a common history and culture andnabto a national ideal that the nation should
be autonomous, united and distinct in its recoghismmeland.” — see Radan, Phe Break-Up of
Yugoslavia and International LalLondon: Routledge, 2002) at 12.

# This approach garners some support from the fiatt &lbeit infrequently, the ‘term people was
also used as a synonym of “nation” or “nationaliytiring the nineteenth and early twentieth
centuries: see Musgrave, T., above n8, 154.

¥ Including, for example, Vladimir Lenin, whose apach is discussed above at pp11-12.

%1 Radan, P., above n28, 18.

%2 See above at p85.
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strife’, the alternative ‘classical’ theory of selétermination was primarily employed —
under the auspices ofi possideti&’ — throughout the ensuing period of decolonisatfon.

As opposed to its death, however, many would sudbgesthis period was one of mere
hibernation for the ‘romantic’ theory, which layrdwant — with some notable
exception¥’ — until its awakening upon the ending of the Oddr. Its re-emergence,
since then, has been well documented — primanilg,uanfortunately, in the context of
separatism, campaigns of internal oppression, blieddy wars of secessioft.

Indeed, a majority of the claims to self-determimrathat exist in the world today
employ the romantic theory of the nation as a pzog@iven this, and whilst
acknowledging the possibility that the importan€eational citizenship — and, as a
result, the concept of the nation-state — may bdeat ‘by the development of forms of
supranational and subnational citizensfiptommentators such as Brubaker suggest
that, at least for ‘the foreseeable future’, thation-state and national citizenship will
remain very much — perhaps too much — with®s.’

As such, the nation — as a concept — constitut@stagral element of the debate
surrounding the definition of a people. After alh acceptance of either theory —
‘classical’ or ‘romantic’ — will profoundly effeadnes conclusion upon whether or not a
sub-state entity — be it a nation or other — hagitht to secede, under any
circumstances, from an internationally recognigates’ The conclusion drawn is,
however, again subjective, and based predominaptiyn ones definition of, and attitude
towards, nations. As such, the proposal that natave entitled to their own states is
more properly viewed as an ideological foundatipnruwhich a nation — and other,
similar, sub-state entitiesshouldbe a people. To determine whether or not drey- in
a legal sense — an analysis of the internatiosaiiments employing the term, and the
subsequent practice of states, must be conducted.

3 A principle originally applied in Latin America ithe early nineteenth century, under which the
administrative borders of the colonial territorychme the international borders of the newly
founded state upon decolonisation. For furtherudision, see n75 below.

% Radan, P., above n28, 18.

% Including the creation of the states of Israel Badgladesh. Radan cites these examples as
evidence of the fact ‘that oppression and victitmigaof a nation could [still] lead to the
establishment of a state’ — see ibid 20-1.

% Mullerson, Rnternational Law, Rights and Politics: Developneint Eastern Europe and the
CIS(London: Routledge, 1994) at 12

3" Brubaker suggests that, ‘in the postnational Eeimiithe future, the decisive instances of
belonging, the decisive sites of citizenship, mightEurope as a whole on the one hand and
individual regions and municipalities on the othesee Brubaker, RCitizenship and
Nationhood in France and Germgr{Cambridge: Harvard University Press, 1992) & 18

% |bid — Brubaker cites, in support of his stateméme disintegration of Yugoslavia and the
Soviet Union into nation-states, the recreatioa pbwerful German nation in the heart of
Europe, and the revival of nationhood as as aipalitheme throughout Western Europe

39 Given that a state cannot secede from itself sséme under the former would be a ‘logical
impossibility’: see Radan, P., above n28, 20.
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A ‘People’ under the Instruments of International

The Charter of the United NatiofiSwas the first international legal instrument tklthe
concepts of ‘self-determination’ and a ‘peopte’Unfortunately then, the Charter
provides no definition for the term ‘people’, anohe becomes apparent, even in the
aftermath of an application of the principles @ty interpretation as set out in the
Vienna Convention on the Law of Treaflés

The Charter did, however, employ a combinatiorhefterms ‘nations’ and ‘peoples’ —
which had, up until this time, been used intercleandy to describe ‘ethnic’ groups — in
Article 2(1) and, as a result of the confusion thi& caused, some discussion of the
terms respective meanings was entered into atrtiee tAs was inevitable, however —
given the various strategic and political interedtthe parties in attendance — the
opinions proffered varied considerably, and theeefmst little, if any, light upon the
proper definition of a ‘people’. The Belgian ded¢g, for example, contended that a
‘people’, in the context of Article 1(2), referréal ‘national groups which do not identify
themselves with the population of a stdfeConversely, however, the French delegation
objected — at the Coordination Committee stagethaanclusion of the term ‘nations’ in
Article 1(2), on the basis that its use, in conjiortwith that of ‘peoples’, inferred a
right of secessioft:

The use of the two terms was subsequently justdiethe basis that ‘some parties to the
Charter...would not be states in the strict sengbefvord® but, in light of the

ambiguity that remained, some clarification wasuesied from the UN Secretariat.
They were of the opinion that few difficulties weyesed by this juxtaposition, ‘since
‘nations’ [was] used in the sense of all politieatities, states and non-states, whereas
‘peoples’ [referred] to groups of human beings wtedy,or may not comprise states or
nations.

0 As discussed and outlined above at p19-21.

*1 See Article 1(2) — which states that one of theppses of the UN is ‘to develop friendly
relations among nations based on respect for theiple of equal rights and self-determination
of peoples, and to take other appropriate measorgtsengthen universal peace’ — and Article 55
— which sets out the manner in which the UN wiliawe its goal of ‘peaceful and friendly
relations among nations based upon respect fqrtheiple of equal rights and self-
determination of peoples’ — of the UN Charter.

*2 UN Doc A/Conf 39/27 (1969) — in particular Artisl&1(1), 31(3)(b), and 32(a): see Radan, P.,
The Break-Up of Yugoslavia and International L. glsondon: Routledge, 2002) at 31.

3 United Nations Documents of the Conference on aténal Organisation18 Vols, San
Francisco, 1945-1952, Vol. VI, at 296.

* Musgrave, T., above n8, 155.

*® |bid.

6 Emphasis addedJnited Nations Documents of the Conference on haténal Organisation

18 Vols, San Francisco, 1945-1952, Vol. XVIII, &6
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Reading too far into thigavaux préparatoiress, however, fraught with danger. Both
factions’ can support their arguments, to some extent, fleyaece to particular passages
and statements contained within th&hand the sensible conclusion would therefore
appear to be that no authoritative interpretatiothe term ‘people’ can be deduced;
either from them, or the Chart&r.Indeed, and as alluded to in the report of the
Committee 1/1°° this may have even been the intention of the @madrafters. The
Rapporteur stated that, in light of the situatisritaxisted at the time, the Commission
was unable to ‘attain complete amplification, dlaation and precision’ in the drafting

of the Charters preamblé. Such clarity and precision, they feared, ‘mayehkead to
undue rigidity.®®> As a result, Quane suggests — quite plausibhat‘the ambiguity
surrounding the meaning of certain terms was dedibdo enable the Charter to adapt to
changing conditions’® If this is, indeed, the case, the definition dpeople’ garnered
from subsequent agreements and practice is, netgssal importantly, in compliance
with the provisions of the Charter.

The UN Charter also implored — via the provisioostained within Chapters Xl and XII
of it — the need for self-government to be esthblisin those colonial territories that
remained under the administration of UN membensdading so, it provided the catalyst
for the wave of decolonisation that liberalisedsthéerritories in the decades that
followed. Central to this process was eclaration on théranting of Independence

*" Those arguing, on one hand, that a ‘people’ istitee population of a state and, on the other,
those suggesting that a ‘people’ can be somethisg |

“8 For a discussion of these arguments see Quandhe.United Nations and the Evolving
Right to Self-Determinationinternational and Comparative Law Quarteriol. 47, 1998, 537
at 539-547; Radan, P., above n28, 30-37; Musgyabove n8, 154-158.

“9In interpreting théravaux préparatoiresMusgrave also suggests that we consider the
relatively nascent General Assembly’s practicesifigithe term ‘people’ to describe an ethnic
group, with little thought for the concept of téorial integrity. The reason that they did so, he
suggests, was the pragmatic approach that theinhiedly adopted with regards to the territorial
integrity of non-self-governing entities. Whentsligdy was threatened by ethnic tensions, the
General Assembly quite happily divided territoriiet® separate political entities along ethnic
lines. As examples, Musgrave cites the partitibthe Palestine mandate into Jewish and Arab
states, the 1958 division of the trust territorytred British Cameroons between Nigeria and the
Republic of the Cameroons, and the partition oftthst territory of Ruanda-Urundi into the
separate states of Rwanda and Burundi. In hisapithis approach ended, however, with the
adoption of Resolution 1514(XV) in 1960 — see Masgr; T., above n8, 157-160.

¥ Which was vested with the responsibility of dradtthe Preamble to and the Purposes and
Principles of the Charter: see Quane, H., ‘The éthilations and the Evolving Right to Self-
Determination’ International and Comparative Law Quarterifol. 47, 1998, 537 at 541.

*1 United Nations Documents of the Conference on matésnal Organisation18 Vols, San
Francisco, 1945-1952, Vol. VI, at 700.

52 United Nations Documents of the Conference on matiénal Organisation18 Vols, San
Francisco, 1945-1952, Vol. VI, at 700.

>3 Quane, H., above n50, 542.
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to Colonial Countries and Peopl&Swhich the UN General Assembly adopted in 1960.
As a result of its two most oft quotes paragrapt®esolution 1514 (XV) has had a
profound effect on the development of self-deteation as a legal right. As will be
discussed, however, its role in the clarificatidm ¢people’ has not been so weighty and,
as such, its content has arguably caused as mtialtideal uncertainty as it has
resolved.

As discussed aboV& paragraph 2 of Resolution 1514 (XV) declared ttdt:peoples
have the right to self-determination’ and that, Uigue of that right they freely
determine their political status and freely purgwr economic, social and cultural
development®’ Paragraph 6 of the same document placed, howeweneat of sorts on
this proclamation. It stated that: ‘Any attemphad at the partial or total disruption of
the national unity and the territorial integrity@tountry is incompatible with the
purposes and principles of the Charter of the Wdniations.®

In light of the debate that has occurred in theevakthis resolution, two ambiguities, in
particular, have become apparent. The first corsctire ramifications of the right being
conferred upondll peoples’. Does this, for example, suggest thatitiht is to apply
universally — and, therefore, beyond the realmemfodbnisation — or does the resolution
only pertain to those colonial territories that eened under the administration of UN
members? The second concerns the implicatiorfseatdveat contained in paragraph 6,
regarding the maintenance of the country’s tetiatantegrity. Does it, for example,
infer that a ‘people’ is to be construed as th@emopulation of the territory? Or is its
implication quite the opposite, in that it recogsthe possibility that a territory will be
comprised, on occasion, of more than one ‘peoples’?

With regards to the former of these concerns, slhawve adopted the position that the
phrase ‘all peoples’ does not intimate that thatrig to be applied universalty. One

such advocate of this interpretation — Helen Quaseggests that, in light of the overall
context of the resolution, and the emphasis placedecolonisation by those speaking at
the debate on the resolution, the phrase meredysé6 ‘the inhabitants of NSG¥sand
Trust Territories®® This conclusion is in keeping with ‘the appareniversality of the
provision’, Quane contends, as the right had ajrémeén exercised by ‘peoples’ in
existing States, and the phrase therefore mer&lyoadedged the right of colonial
peoples to do the same.

** Adopted by General Assembly Resolution 1514 (X#/)4 December 1960 — for a discussion
of this instrument, see above at pp21-23.

% paragraphs 2 and 6 — which are discussed in gt below.

% See pp21-23.

°" See Para 2, General Assembly Resolution 1514 0f\t% December 1960.

%8 See Para 6, General Assembly Resolution 1514 6£\t} December 1960.

%9 See, for example, Quane, H., above n50, 548-9.

¢ Non-self-governing territories.

®1 See Quane, H., above n50, 548.
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These arguments are not, however, accepted. Atteety, the suggestion is made that,
although certain paragraphs of the resolution pesdalely to the issue of de-
colonisation, others within it quite clearly apjiya general sense. As such, the
statement that ‘all peoples’ retain the right tif-determination may be viewed as the
basis, or general rule, upon which the ancillargla®tions — calling for an end to
colonialism — are based. Certain paragraphs barefore, be viewed as applying only to
colonial territories, but this in no way limits theplicability of the right in the broader
sense. This approach would also explain the fptaed upon decolonisation in the
debate on the resolution. The resolution primadgressed the nature of those rights
possessed by ‘peoples’ residing in colonial terie® which themselves stem from the
right of ‘all peoples’ to self-determination. # therefore unsurprising that the majority
of discussion at the debate on the resolution ednipon the right in this context.

In addition, the suggestion has been made — asu#t of Article XX of the Helsinki

Final Acf? — that the right to self-determination is one éoetxercised on an ongoing, or
perpetual, basis. As such, Quane’s assertiortltbae ‘peoples’ within existing states
had already exercised their right — so that theluéi®n could only apply to those
‘peoples’ within colonial territories — is surelydorrect. The resolution may, more
properly, be construed as an affirmation that itpetiis one which vests equally, and
without discrimination, inall peoples’, irrespective of whether they residedloial
territories, existing states, or any other politieatities®

Possibly more importafif,however, are those concerns regarding the imjiitsiof the
caveat contained in paragraph 6, and its relatipnstth the right of ‘all peoples’ to self-
determination. Musgrave suggests that, as a resp#dragraph 6, ethnic groups were

82 Which statedinter alia, that: ‘By virtue of the principle of equal righasid self-determination
of peoples, all peoples always have the rightuihffeedom, to determine, when and as they
wish, their internal and external political statwithout external interference, and to pursue as
they wish their political, economic, social andtatdl development’ — séEhe Helsinki Final

Act, 1 August 1975.

8 As discussed above, in chapter 1, subsequentragreée — referring to self-determination in a
general, rather than de-colonisation, sense —esigoyed the phrase ‘all peoples’. This fact
would also lend support to the conclusion suggeseedin.

® The conclusion that the reference made — in Résnla514 (XV) — to ‘all peoples’ was not to
apply universally would not, it is suggested, ity aray limit the definition of a ‘people’ or the
groups that may be labeled as such. The phradeceasadopted in a number of subsequent
resolutions — as discussed in chapter 1 — andutgestion is therefore made that, in
contemporary international law, all peoples possessight to self-determination. Dr. Sam Blay
acknowledges the controversy that exists in intésnal law regarding the status of self-
determination in the post-colonial era. He idéesiftwo distinct schools of thought; one
suggesting that ‘self-determination is applicabiié/do colonial situations’ so that the
‘constituent parts of the state do not individuglbssess the right’, and the other that self-
determiantion is a right which vestsah peoplesso that any distinct group can, under the right
circumstances, constitute a people — see BlayS&8f:Determination: A Reassessment in the
Post-Communist EraDenver Journal of International Law and Poljdyol. 22, 1994, 275 at
275-278 including n4. This thesis adopts thetaibsition.
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unable to ‘freely determine their political statfid’As paragraph 2 entitles ‘peoples’ to
do so, he concludes, ethnic groups could no lobgeonsidered as suth.Several
arguments can, however, be raised in oppositidghisoconclusion.

The first re-iterates the distinction that existéveen internal and external self-
determinatiorf! Remembering that a ‘people’ can exercise thghtrio self-
determination internally and, therefore, in comptia with the requirements of paragraph
6, it is suggested that ethnic groups need noebessarily precluded from the definition
of a ‘people’ on this basis. Rather, and in lighthis distinction, it is suggested that
paragraph 6 merely provides further evidence ofjreeral presumption that exists in
favour of a states territorial integritys-a-visits resident ‘peoples’ right to self-
determinatiorf®

In addition, the caveat contained in paragraphusccalso be construed — some sugijest
— as an admission that these colonial territorieseveomprised of a number of peoples.
After all, if they were not, an insistence on thaimenance of the former colonial
territories territorial integrity would — for theasons given in thee Secession of Quebec
cas€’ - be obviously unnecessary. In support of thisitim, Radan suggests that the
requirement contained within paragraph 6 was a-f@ereaction, on the part of the UN
members and drafters of the Declaration, to theotiéhed and dislocation that had
occurred in the decolonisation of British Indf&’ It was, as such, included, he suggests,
to limit the expectations of those peoples striimgtheir own nation-states — during the
process of decolonisation — ‘where national bouledatid not correspond to colonial
boundaries’, and to prevent the ‘war and sufferihgt they feared would most probably
emanate from their existenfe.Such fears are, obviously, based upon a belif th
colonial territories could — in opposition to thaseerpretations outlined abotfe-

contain a number of peoples, and the incorporatfgraragraph 6 could, therefore, quite
correctly be construed as the drafter’s recognitibthis fact — as opposed to an attempt
to equate a ‘people’ with the population of a stéte

8 Musgrave, T., above n8, 158.

% |bid — others suggesting that, as a result ofgragh 6, a ‘people’ must refer to the entirety of a
states population include: Cassese S&lf-Determination of Peoples: A Legal Reappraisal
(Great Britain: Cambridge University Press, 1995j23; Ofuatey-Kodjoe, W., ‘Self-
Determination’ in Schachter, O., Joyner, C., (eds)ted Nations Legal OrdeiMolume 1,
(Cambridge: Cambridge University Press, 1995) &t 35

® For further elaboration upon this distinction, skapter 6.

% As is discussed in chapter 6, this presumptiotsabsolute and, in extreme enough
circumstances, can be rebutted.

% See, for example, Radan, P., above n28, 38-9.

0See n161 below.

" Radan, P., above n28, 39.

2 As a result, he suggests, ‘the Declaration’s iowis on continued territorial integrity simply
meant that former multi-national colonial terriesibecame multi-national states’ — see ibid.

3 See, for example, those mentioned in n66.

™ Further support for this conclusion can be founthi provisions of General Assembly
Resolution 1541(XV) — which was adopted on theofslhg day, the 15 December 1960 — which
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Depending upon ones perspective, some suppottifoconclusion can also be garnered
from the manner in which states applied the priecgd self-determination throughout

the course of the decolonisation process. Mo#t@&tates created under the auspices of
decolonisation retained those borders — undertaredl version ofiti possidetis juri§ —

that demarcated the disappearing colonial territooyvever a small number did nét.

As a result, some suggest that state practice me#dea general trend under which self-
determination was exercised by the entire inhatstahthe colonial territory who were,
therefore, the relevant ‘peopl€’. This trend, they suggest, reflected the positibiihe
United Nations, and precluded sub-state entitiem foeing characterised as a ‘peopfe’.

As mentioned, however, there were also a numbéseitdimited — of cases, the
existence of which, it is suggested, would lendpsupto an alternative interpretation
under which a sub-state entity could, indeed, d¢utsta ‘people’. Those submitting that
a ‘people’ are, in fact, the entire population dégitory suggest that these cases merely
exhibit a preparedness, on the part of the UNct@asionally depart from the above
mentioned trend, when ‘the wishes of the peoplesemed’ demand that this be ddfe.
As opposed to ‘exceptions’ to a ‘general trendbuer, it is submitted that these cases
form an integral part of the ‘general trend’, whittually acknowledges that sub-state
entities can be a ‘people’. The retention of emgsborders was, it is contended, the
result of the supremacy conferred upon territanedgrity — as established under
paragraph 6 of Resolution 1514(XV) — as opposeathtacceptance, on the part of the
international community, that a ‘people’ was thérety of a territory’s population.

Those cases in which the new state assumed alierddrs can therefore be viewed — as
opposed to ‘exceptions’ — as a guide to those mistances under which the general rule
can be waived. This interpretation would supploetdabove made propositions; that a
sub-state entity can be a ‘people’, and also tmaarity of these claims can be satisfied
internally and, therefore, in compliance with tequirement that the territorial integrity
of the existing state be maintained.

refer, on numerous occasions, to ‘peoples’ ‘infuren of one territory and its “peoples™: see
Radan, P., above n28, 40 — referring, in partictitaPrinciples VII, VIII, and IX.

> A principle originally applied in Latin America ite early nineteenth century, under which the
administrative borders of the colonial territorychme the international borders of the newly
founded state upon decolonisation. The mannehiohthis principle has subsequently been
applied — particularly to non-decolonisation casésms, however, often been criticised in recent
times. See, for example, Radan, P., ‘Post-Secesdiernational Borders: A Critical Analysis of
the Opinions of the Badinter Arbitration Commissjdiielbourne University Law Reviewol.

24, (2000), 50; Radan, P., ‘Yugoslavia's Internatdiers as International Borders: A Question of
Appropriateness’East European Quarterjy/ol.33, No.2, 137 at, in particular, 147-51; Ratn
S.R., ‘Drawing a Better LindJti Possidetisand the Borders of New State&merican Journal of
International Law Vol.90, (1996) 590.

6 Consider, for example, the cases of Morocco, Samialdia, Palestine, Ruanda-Urundi, the
British Cameroons, and the secession of Sudan Kaihafter the latter was formed out of a
union between French Sudan and Senegal

" See, for example, Quane, H., above n50, 551-2.

8 See, for example, ibid 552.

" See, for example, ibid.

-03 -



However, in light of the respective resolutionsueon decolonisation, these
observations are, arguably, of limited applicapita ‘peoples’ ‘within the metropolitan
territory of sovereign and independent Stateshipiost-colonial er®. Those
instruments espousing the right must be read sxdbintext, and the practice of states
also evaluated with this in mind. The weight atitable to those cases in which borders
were altered during the process of decolonisaptherefore, admittedly questionable,
and the rules extrapolated from them of little &gilon in the modern era. As a result,
the definition of a ‘people’ in contemporary intational law should, more appropriately,
be ascertained from those instruments — discusslesv- which have been adopted, and
applied, in more recent times.

The first such instruments were the respedtlaged Nations Covenants on Human
Rights® the first article¥ of which, it has been said, expressed ‘the conteany
position in international law on the right of peeplto self-determinatioff®
Unfortunately then, these documents again failedthe same manner as their
predecessors did — to define the crucial concept'péople’. Some guidance can,
however, be gleaned from the contents of the cawtsnand the manner in which they
were applied.

An analysis of Article 1(3f would, for example, confirm the above made suggeshat
the inhabitants of trust and non-self-governingtiaes can constitute a ‘peopl&.In
addition, the wording of this artid®establishes, unambiguously, the universal natiire o
the right to self-determination and, thereforeaipplicability to non-colonial situatior{é.

8 As Wheatley states, ‘the resolutions make a desginction between colonial-type territories
and the metropolitan territory’ — see WheatleyD®mocracy, Minorities and International Law
(Cambridge: Cambridge University Press, 2005) at 74

8 Discussed above at pp23-24.

8 Article 1(1) of the respective covenants statal:peoples have the right of self-determination.
By virtue of that right they freely determine thpalitical status and freely pursue their
economic, social and cultural development.’

8 Wheatley, S., above n80, 79.

8 Which states that: ‘The State Parties to the pteSevenant, including those having
responsibility for the administration of Non-Selb6@rning and Trust Territories, shall promote
the realisation of the right of self-determinatiand shall respect that right, in conformity with
the provisions of the Charter of the United Natibns

8 Wheatley, S., above n80, 79.

% In particular, the use of the word ‘including’, iwh would suggest that the Article appliesatb
states — as opposed to only those administeriisg @and non-self-governing-territories.

87 See, for example, Quane, H., above n50, 559; Gasseg Self-Determination of Peoples: A
Legal Reappraisal(Great Britain: Cambridge University Press, 198648-52. This position

was also supported by the Human Rights Committee, stated that the obligations under
Article 1 ‘exist irrespective of whether a peopidited to self-determination depends on a State
party to the Covenant or not. It follows thatStiate parties to the Covenant should take positive
action to facilitate realization of and requesttfug right of peoples to self-determination’: see
General Comment 12, paragraph 6, the Human Rightsn@ttee, adopted by the Committee at
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Beyond these developments, however, little woulokap to have been clarified with
regards to which particular groups — in both thiemwal and non-colonial sense — could
be classified as a ‘people’. The respective fastimaintained the positions that they
held before the Covenants were adoftedd, as a result, it is suggested that the
covenants did little to clarify, or develop, theameng of a ‘people’.

The same cannot be said, however, for the substgaeloptedDeclaration on Friendly
Relations® which had a profound effect on not only the scdy also the content, of
the right in the post-colonial era. Despite theusion of provisions stressing its
importance in the context of decolonisatiithe Declaration clearly broadened the
mandate of self-determination to include non-cabsituations” The ‘saving clause®
in particular, has been cited by many as endorsingder the right circumstances — the

its 516" meeting, on 12 April 1984 — reprinted in Nowak, MN Covenant on Civil and
Political Rights: CCPR Commentai{ehl am Rhein: Engel, 1993) at 856-7. This €ilation is
important given the above expressed doubts — &b @ — upon whether or not the right
applied beyond colonial situations. Radan alsesdite unification of the Federal Republic of
Germany and the former German Democratic Repubtieither of which was, at the time, a
colonial entity — as an example confirming the ensality of the right — see Radan, P., above
n28, 45-46.
8 That a ‘people’ only included the population ddiate or colonial territory or, alternatively,
that it could include sub-state groups.
8 Declaration on Principles of International Law caraing Friendly Relations and Co-
operation among States in accordance with the @na@.A.Res2625 (XXV) Oct. 24, 1970,
U.N. General Assembly, #5ess., Doc. AIRES/2625(XXV). For a discussiorihan
declaration, see above at pp24-26.
 The Declaration states, for example — within thiéicke entitled ‘The principle of equal rights
and self-determination of peoples’ — thBvery State has the duty to promote, through jairtt
separate action, realization of the principle af@qights and self-determination of peoples, in
accordance with the provisions of the Charter,tamgénder assistance to the United Nations in
carrying out the responsibilities entrusted toyitlee Charter regarding the implementation of the
principle, in order:

a To promote friendly relations and co-operation ag8itates; and

b To bring a speedy end to colonialism, having dgaure to the freely expressed will of

the peoples concerned;

and bearing in mind that subjection of peoplediemasubjugation, domination and exploitation
constitutes a violation of the principle, as wallaadenial of fundamental human rights, and is
contrary to the Charter.’
% Castellino, J., ‘Order and Justice: National Mities and the Right to Secessiolmternational
Journal on Minority and Group Right¥ol. 6, 1999, 389 at 393 — citing Gros-Espiell, 1$elf-
Determination &Jus Cogerisin Cassese, A., (edyN Law/Fundamental Rights: Two Topics in
International Law(1979).
2 The term ‘Saving Clause’ referes to paragraphrset¢he declarations section entitled ‘The
principle of equal rights and self-determinatiorpebples’ — it states that ‘Nothing in the
foregoing paragraphs shall be construed as authgrix encouraging any action which would
dismember or impair, totally or in part, the teorial integrity or political unity of sovereign and
independent States conducting themselves in congdisvith the principle of equal rights and
self-determination of peoples as described abouelars possessed of a government
representing the whole people belonging to thédeyrwithout distinction as to race, creed or
colour.’
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unilateral secession of a sub-state erfityn addition, it is suggested, the clause also
provides some clarification with regards to thewmstances under which such
secessions could occlfrand also the definition of a ‘people’.

In the current discussion, the latter of thesedeggais clearly of most import.
Significantly, the Declaration again confers ttghtito self-determination upon ‘all
peoples’. As opposed to the above discussed Risoll514 (XVY° — in which, some
have suggested, the term ‘all peoples’ merely reéeto the populations of colonial
territories — the ‘ordinary meaning, context andftiing history [of theDeclaration on
Friendly Relationpsuggest that the right applies universaify.Of greater consequence,
however, is the wording of the ‘saving clause’ whiit is suggested, implies that a
segment of a states population may, indeed, sededtates that:

Nothing in the foregoing paragraphs shall be comstias authorizing or encouraging any
action which would dismember or impair, totallyiopart, the territorial integrity or
political unity of sovereign and independent Stamsducting themselves in compliance
with the principle of equal rights and self-detanation of peoples as described above
and thus possessed of a government representinghtiie people belonging to the
territory without distinction as to race, creeccolour.

A cursory reading of the paragraph obviates thatage’s territorial integrity is assured
only under certain conditiond”” These conditions require that the state’s governim
represent, in a non-discriminatory manradr of its inhabitant peoples. An inability on
the government’s part to do so would, it therefgppears, legitimate the secession of the
‘people’ that have been discriminated agaifist.

Taking into account its placement at the beginwihthe paragraph, there is clearly a
presumption — in favour of the state — that teridantegrity should prevail, or be
protected® However, in light of the remainder of the paradrahis presumption
appears to be rebuttable if, and when, the statetipossessed of a government
representing the whole peopf8. An ‘absence of such government’ would, therefore,
clearly open up ‘the possibility of secession’ whiby definition, ‘is exercised by only

% For a discussion on this aspect of the clausehslesv at pp121-124.

% For a discussion of these circumstances, see lalppl13-114.

% Resolution 1514(XV).

% Quane, H., ‘A Right to Self-Determination for tiesovo Albanians?’l.eiden Journal of
International Law Vol. 13, 2000, 219 at 222-223.

9 Radan, P., above n28, 52.

% From another perspective, the passage can bediesva signal that ‘the “national unity” of a
state is earned by its government, and is raitaccompli — see Ratner, S., ‘Drawing a better
line: uti possidetisand the borders of new state&imerican Journal of International Lawol.
90, 1996, 590 at 611.

% See Cassese, /Self-Determination of Peoples: A Legal Reapprai€@teat Britain:
Cambridge University Press, 1995) at 112, 118-119.

190 As it is then also not conducting itself in coraplce with the principle of equal rights and
self-determination.
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one segment of the populatiofi® As Quane concludes, this would suggest that, unde
theDeclaration on Friendly Relations

a group which is not synonymous with the entireydation of the state may be regarded as a
people with a right to self-determinatidh.

A similar conclusion was reached by an Internati@@mmission of Jurists in its 1972
study onThe Events in East Pakistaifter establishing that the ‘saving clause’ did,
fact, confer primacy upon the principle of ternébiintegrity, it stated that, in their
opinion:

this principle is subject to the requirement tlat government does comply with the
principle of equal rights and does represent thelevpeople without distinction. If one

of the constituent peoples of a state is deniedlagghts and is discriminated against, it

is submitted that their full right of self-deterration will revive!®®

This statement clearly supports the above suggesteEghretation of the ‘saving clause’
and, more importantly in terms of the present dismn, suggests that a state can
comprise many constituent peoples.

Whether or not this exception does indeed exiseuidernational law is, however, the
subject of chapter 8* Without prejudicing or pre-empting the naturetaft chapter's
content, the following discussion will assume thaloes. The question is then begged:
which sub-state groups obtain the benefit of thmepiion? Racial groups? Religious
groups? Ethnic groups? Political groups?

The Common Characteristics of a ‘People’

The Saving Clause contained within teclaration on Friendly Relationsstensibly
forbids government discrimination ‘as to race, dreecolour.” As such, commentators
such as Cassese contend, it is only groups defimeaind discriminated against on the
basis of, these characteristics that can be carside‘people’® Given that, in his
opinion, “race’ and ‘colour’ express an identicalincept’, these characteristics can

191 Quane, H., above n96, 223.

192 |hid. Emphasis added.

193 |nternational Commission of Jurists, ‘East Pakisséaff Study’ The Reviewno. 8, 1972, at

46.

1% The legal status of this particular paragraphtiess) the focus of much debate. As Quane
states: ‘The drafting history reveals that thers wdack of consensus on the inclusion of this
paragraph which suggests that it does not represemdification of international law but at most
an attempt to progressively develop the law. Ttierd to which there is a legal right to self-
determination in the circumstances outlined in geaph seven depends on whether subsequent
state practice complies with this provision.’ — €a&ane, H., above n96, 223. Such state practice
will be analysed in chapter 6, to determine whetherot this paragraph has attained the status of
customary international law.

105 5ee Cassese, A., above n99, 112-120.
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actually be narrowed down to include only ‘racetiarreed’’®® As such, he concludes,
‘linguistic or national groupsdo nothave a concomitant right®”

However, the phrase ‘as to race, creed, or colmas’been replaced, in the subsequently
adoptedvienna Declaration and Programme of ActidAand theDeclaration on the
Occasion of the Fiftieth Anniversary of the Unitéations'by the expression ‘of any
kind’. As such, the limitations upon the typesgyodups that can constitute a people —
espoused by Cassese above — have arguably beeved:nthe respective documents
each contain a paragraph re-iterating, in aimasttidal terms;° the contents of the
‘saving clause’ outlined above. The critical diface between tHeeclaration on
Friendly Relationsand the subsequently adopted instruments is,furerehe
gualifications that are respectively placed upantitpe of representative government
that must be present. The former precludes digtation on the grounds of ‘race, creed,
or colour’, whereas the latter prohibits discrintioa ‘of any kind’. As such, Cassese’s
doubts are apparently removed and, Radan therefiggests, ‘any group within an
unrepresentative or discriminatory state has tyie to secede:*

However critics and sceptics would, quite righggint out the impracticalities and risks
associated with broadening the definition of a jgebto includeall of the groups that
reside within a state. Despite the assertionrthatly all of their claims will be satisfied
on an internal basis, the parameters must be set tighitly to ensure that the definition
— and therefore the principle — remains workable.

However, and having said that, it must again besrabered that the number of ‘peoples’
potentially able to secede is confined on sevdfrardronts. They must, for example,
satisfy the general requirements of statehood thedefore, occupy and control a clearly
defined parcel of territory*? In addition, the government’s discrimination —igvh
confers upon them the right to external self-debeation — must be based upon one of
the groups common characteristics, otherwise ttaatpgand the one claiming to be a
‘people’ will not be identical — individual membes§the group characterised as a
‘people’ may not have been discriminated againmsd,those individuals discriminated

1% Ccassese further contends that ‘creed’ shouldtEsimterpreted strictly’, so that it also only
covers ‘religious beliefs’: see ibid 112-113.

97 |bid 114. Radan disagrees with Cassese’s intiese, however, suggesting that ‘creed’ and
‘religious beliefs’ are not necessarily interchasigie and that, even if they are, ‘religious beliefs
should be given a broader meaning. In additiorsuggests that the words ‘race’ and ‘colour’
are not a pleonasm and that, at the time thatdberdent was adopted, the term ‘race’ was often
used interchangeably with ‘nation’. Different matal groups were often referred to as being of
different ‘races’ despite the fact they may haverbthe same ‘colour’: see Radan, P., above n28,
58.

198 A/Conf. 157/24. 25 June 1993.

199G A. res. 50/6, 49 U.N. GAOR Supp. (no. 49) atl3y. Doc. A/RES/50/49 (1995).

19 The paragraphs are identical from the phrasecdmstrued as’, contained in the saving clause
above.

1 Radan, P., above n28, 63 — citing Sharma, $d?ritorial Acquisition, Disputes and
International Law(The Hague: Martinus Nijhoff Publishers, 1997p26.

112 See above at chapter 3.
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against may not be a part of the group charactedase ‘people’. Finally, state practice
— which is discussed in greater detail in chapterd@monstrates the significant height at
which the bar has been set, with regards to the &yl level of oppression that must
exist before that groups right to self-determinatidiows them to exercise it on an
external, as opposed to internal, basis.

As an example, concerns exist that a more broasfipel] ‘people’ could encompass
groups such as political factions, unimpressechkydecisions being made by their
central, democratically elected government. Howewearing in mind the above
suggested limitations, this is clearly not the caEbe supporters of the party will often
be interspersed throughout the state and, morertargty, thebona fideactions of a
government willclearly fall short of the threshold that has, and is, tiguiag in line with
state practice.

Having said that, some clarification of the termsaming — as opposed to the vague,
groups ‘of any kind’ definition — is obviously desble, if not always necessary.
Thankfully then, a common thread can be drawn flloose definitions that envision a
‘people’ as being something other than the resglehan existing state. Under these
definitions, a people would apparently have to pesdoth objective and subjective
characteristics™*

The International Commission of Jurists that inigeged the events in East Pakistan, for
example, concluded that the inhabitants of thattéey did, by 1970, constitute a distinct
‘people’ ™ In reaching this conclusion, they offered thédiwing with regards to the
meaning of a ‘people’:

If we look at the human communities recognisedesxpfes, we find that their members
have certain characteristics in common, which ac bond between them. The nature of
the more important of these common features may be:

» Historical

» Racial or ethnic

» Cultural or linguistic

* Religious or ideological

» Geographical or territorial
e Economic

* Quantitative

113t js suggested that certain groups will, on oimrasndisputably constitute a ‘people’. The
parameters, and definition of, a ‘people’ are tf@eeonly contested and debated in tougher,
more ambiguous cases.

114 See Dinstein, Y, ‘Collective Human Rights of Paspand Minorities’ (1976) 2Biternational
and Comparative Law Quartery02 at 104; Musgrave, T., above n8, 160-1.

5 International Commission of Jurists ‘East Pakis$taff Study’ (1972) 49 — cited in Musgrave,
above n8, 161.
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This list, which is far from exhaustive, suggesiat none of the elements concerned is,
by itself, either essential or sufficiently condlgsto prove that a particular group
constitutes a people...

...we have to realise that our composite portrakdamne essential and indeed
indispensable characteristic — a characteristichvig not physical but rather ideological
and historical: a people begins to exist only whdrecomes conscious of its own
identity and asserts its will to exist.

Two decades later, similar conclusions were draya meeting of experts, held by
UNESCO, on the further study of the rights of pegplThese experts identified the
following characteristics as being ‘amongst thosmtioned as inherent in a description

(but not a definition) of a ‘people®*’

1. a group of individual human beings who enjoy somalloof the following common
features:

(a) common historical tradition;
(b) racial or ethnic identity;

(c) cultural homogeneity ;

(d) linguistic unity;

(e) religious or ideological affinity;
(f) territorial connection;

(g) common economic life;

2. the group must be of a certain number which ne¢dadarge (e.g. the people of
micro States) but which must be more than a mesecéation of individuals within a
State;

3. the group as a whole must have the will to be ifiedtas a people or the
consciousness of being a people - allowing thatigsmr some members of such
groups, though sharing the foregoing charactesistimy not have that will or
consciousness; and possibly;

4. the group must have institutions or other mearexpfessing its common
characteristics and will for identify®

In this vein — and in light of the above made ssjigas pertaining to those international
instruments which adopt the term ‘peoples’ — guggested that groups possessing such
characteristics should — in addition to the ergimpulation of states — be regarded as
‘peoples’ for the purposes of self-determinatiodeminternational law.

18 |nternational Commission of Jurists ‘East Pakisaff Study’ (1972) 47 — cited in Musgrave,
above n8, 161-2.

7 United Nations Educational, Scientific and Cult@aganization, International Meeting of
Experts on Further Study of the Concept of the Righ Peoples;inal Report and
Recommendation®ocument No. SHS-89/CONF.602/7, Paris, 27-30 Ndwer 1989 at 7.

118 United Nations Educational, Scientific and Cult@aganization, International Meeting of
Experts on Further Study of the Concept of the Righ Peoples;inal Report and
Recommendation®ocument No. SHS-89/CONF.602/7, Paris, 27-30 Kdyer 1989 at 7-8.
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In support of this proposition, it must be pointed that not all — and, arguably, very few
— ethnic groups contained within a state will $gtikese requirements. Many are
disseminated throughout the territory of the statel therefore do not satisfy the
requirement that they be territorially connect&d As such, and because the definition
only covers those groups that occupy a contiguewgdry and share a common
economic life, they would not constitute a ‘peopl&he ancillary requirement that they
also hold some common history would, in realitycessitate that the group have
occupied the territory which they claim, and halvarsd a common economic life, for
some time. As such, the number of groups in atiposio satisfy the mentioned
requirements is relatively easily estimated.

In addition, and as already mentioned on sevei@sions, the majority, if not all, of
these groups claims will be satisfied on an intelagis; and the threat posed to
international peace and stability is thereforeasgrave as some would have us believe.

DO THEKOSOVARALBANIANS SATISFY THESE REQUIREMENTS

As already discussed above, the inhabitants of Kmsaor at least the Kosovar
Albanians — possess a relatively significant comtmistorical tradition, the turbulence of
which has undoubtedly solidified their connectienaagroup. In addition, they also
possess a strong ethnic identity, cultural homoiggrend linguistic unity, and have also
shared a religious and ideological affinity sinke arrival of the Ottomans.

Significantly, there is very little commonality beten Kosovar Albanians and Serbs with
respect to these characteristits.In fact, it is as a result of a number of theffeences
that tensions have traditionally arisen.

Despite some conjecture regarding migration int @t of the territory, the current
Kosovar Albanians also undoubtedly possess a stasritprial connection to the region
which they have claimelf} and have — particularly since the establishmenthe LDK,

of their parallel state — shared a common econdifeic As a group, they also
indisputably possess the subjective mindset — wimahy suggest a ‘people’ must — that
they are indeed a group. As such, they would aptpesatisfy the above mentioned
requirements of a ‘people’.

119 This factor is not only a requirement under théniteon of a ‘people’, but also a requirement
of statehood under international law more generabge chapter 3. As such, it precludes them
from external self-determination, and thereforeeseimn, on numerous fronts. Their failure to
satisfy the definition of a ‘people’ also precludeem obtaining the right to internal self-
determination, but does not necessarily preclude tharacterisation as a minority, and the
group may therefore still be afforded those rigbtashich minorities are entitled.

120 That is, they disagree on the territory’s histquyssess different ethnic identities and cultures,
speak different languages, and possess separatistindt religious and ideological belief
systems. In addition, they quite obviously botijarel themselves — on a subjective basis — as
distinct groups, and possess a subjective consesgghat each represent a distinct ‘people’.
121 Some may contend whether this connection is ptésehe northern, Serb occupied, regions
of the territory.
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Which ‘Self is the ‘People’?

It is evident that a given individual could be thember of multiple groups, each of
which satisfies the above mentioned requiremefsssuch, it must therefore be
ascertained which of these ‘selves’ constitutespheple’ for the purposes of self-
determination. The importance of this distinctismnderlined by Hannum’s observation
that:

the assertion by one ‘self’ of political auto-deté@ration almost necessarily entails the
denial of auto-determination to another ‘self whimay be either greater or smaller; as is
the case with minorities, selves can never be wiadiininated:*

He cites the following practical — and not at altammon — situation in support of his
statement:

Within the two islands of Ireland and the Unitedhif@lom, for example, the relevant

‘self’ might be both islands taken together, desfieir ethnic mix of English, Scots,
Welsh, and Irish; each island separately, desipétartix of the first three in Great Britain
and of Irish and Scots in Ireland; the two existitgtes; or each ethnic/geographic group,
which would include at least the four separatetiestof England, Scotland, Wales, and
Ireland, with from zero to two additional groupsgh Catholics and ‘British’

Protestants) in Northern Irelaid.

The similarities between this situation and thatohlexists in the Balkans are striking.
Depending upon the view one takes, the relevatift isghe latter could, similarly, be
those nations that inhabit the regiGfthe populations of internationally recognised

states*?° or each ethnic/geographic group contained witmti@ These distinctions are,

122 Hannum, H.Autonomy, Sovereignty, and Self-Determinat{@iladelphia: University of
Pennsylvania Press, 1990) at 31.

123 |bid.

124 Under this view Albanians and Serbs would eachdwsidered a separate and distinct
‘people’, however the Albanians that reside in Altaaand those that reside in Kosovo would not
— they would be considered one ‘people’.

125 Under this view the residents of each internafigmacognised state would — regardless of
their underlying nationalities — constitute thepmdive ‘peoples’. As such, the entire
populations of Romania, Greece, Turkey, Serbiag&iig, Albania, Croatia, Bosnia-
Herzegovina, Slovenia, Macedonia, and Montenegraldveach constitute a separate ‘people’.
However, based upon the state of affairs as thisyeskat the time that Kosovo declared their
independence, the Kosovar Albanians — and, foséinee reasons, the Serbian enclaves in both
Bosnia and Croatia — would not. Although, if tHefinition were accepted, then the inhabitants
of Kosovo could never have been a people, andftrereharacterised their secession as an
exercise of their right to self-determination. Yteuld therefore never have become an
independent state and, as a result, a peopleudks mdependence would logically, and
eternally, remain out of their reach.

126 Under this view both the Kosovar Albanians, andiBan and Croatian Serbs, would
constitute ‘peoples’, distinct and separate froosthinhabiting the territories of Albania and
Serbia respectively. Although they do not occuplefined territory, a significant proportion of
the world’'s Roma also reside in Central and Eadtemope.
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however, far from clear. In light of the regioristhry, divisions could also, arguably, be
formed along religious liné&’ and, not so long ago, it could quite easily haserb
argued that the inhabitants of the FRY, despite #imve mentioned differences, were
indeed a single ‘people’. As Hannum surmises,rgmee belongs to many different
groups at the same tim&® and the pertinent question is, therefore, whicthese

groups constitute a ‘people’?

This thesis submits that it need not only be dtés, rather, suggested that a number of
these groups can — assuming that they each sttesBbove mentioned requirements —
simultaneously constitute a ‘people’, and thatratividual can, therefore, be a member
of a number of ‘peoples’ at any one time. They piayexample, and depending upon
their state of mind, be both a Quebecois and Canadimember of the Scottish and
United Kingdom peoples, or an Irish Catholic anghiman. Membership of one group
need not exclude them from the other, nor detrach their subjective mindset regarding
their membership. Given that a majority, if ndt af these sub-state entities will only
ever be entitled to internal self-determinations idlso suggested that the problems some
may contend will result from this interpretatiore &asily overcome.

When the respective ‘peoples’ are only entitlethternal, as opposed texternal self-
determination, the distinction between the respecselves’ is not of comparable
consequence. The characterisation of groups aple& will only require that the
central government govern without discriminatiomisat each of them is afforded its
right to internal self-determination. They ardeefively, entitled to little more than they
would be as a minority?’

It is, therefore, only really when the ‘people’ amtitled toexternalself-determination
that the distinction is of any great importancdteAall, this characterisation will
ascertain which individuals — the will of whom wiletermine the manner in which the
right to self-determination will be exercised — stitute, in the collective, the mentioned
‘people’ and also, therefore, the territory in whitis to be exercised, and any potential
right to secession realisét.

If, for example, a plebiscite was held with regai@the parent state’s association or
integration with another independent State, aitoinhabitants would be one of the
‘people’ and entitled to vote. This does not thenessarily exclude them as a member
of any other sub-state entity otherwise represgrdipeople. If this was the case — that
the parent state is, in fact, a ‘people’, and thdividuals can only constitute a member
of any one such group at any given time — thereapte’ could indeed only be the entire

127 bistinctions could, for example, be drawn betwtenfollowers of the regions various
religions. The principal religions in the Balkaarg Christianity — both Eastern Orthodox and
Roman Catholic — and Islam.

28 Hannum, H., above n122, 31.

129 See the discussion below at pp106-110, regartimglistinction between ‘peoples’ and
‘minorities’, and the rights that attach to each.

130 For further discussion on this point, see chapteelow.
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population of the state, and secession would naggsbe impossible. As it is submitted
that this is not the case, the proposal is madestieh logic is flawed.

The problems that some may associate with thisgregation are, again, limited by the
relatively restricted circumstances under whichilastate entity can secede. As
discussed abovE! each of these ‘peoples’ will only be entitledrternal self-
determination, unless and until they are oppreasédbr discriminated against by the
states government. If and when such discriminatipurs, all of the individuals in
possession of the necessary objeciing subjective characteristics will form a part of the
group which, as a collective, possesses the rigbxternally self-determine.

In addition — and as also discussed abBvethe government’s discrimination must be
based upon one of the groups common characteriatidsthe ‘self’ that constitutes the
‘people’ for the purposes of external self-deteraion will, therefore, generally be
ascertained with relative ease. In light of thggheat which the bar has been set with
regards to the level of discrimination that is riegdi to ground a right to external self-
determination, the nature of, and reasons fordiberimination are — in those cases in
which the right has been recognised — generallybtly obvious, whether or not they
are verbally acknowledged.

Kosovo is a prime example. The discrimination,regpion, and campaign of violence
that the Yugoslav government conducted againgtiidfanian residents, were all

motivated by ethnic ‘hatred’. As such, ethnicgythe common factor which — because of
its status as the factor underpinning the govermisieampaign — must bind the
individuals constituting the group attempting tees#e. As suggested above — and as will
often be the case when the discrimination is seseoeigh to ground a right to external
self-determination — the group constituting theojple’ is therefore easily ascertained. It
is the Kosovar Albanians.

Are the Kosovar Albanians a Minority, and is thiB@blem?

Some states contend that — given the number o$&ib-entities around the globe that
would satisfy it — a more ‘lenient’ definition of' people’ is both impractical and
unworkable. As already discussed, if each of tleegiies were to be afforded the right
to externalself-determination, the number of states couldease exponentially. To
limit this threat, man¥?® therefore suggest that minorities and nationaliti@s opposed
to nations — be excluded from the definition opadple’, irrespective of whether or not
they satisfy the above mentioned requiremétits.

131 See pp104-105.

132 5ee p100.

133 See, as an example, those comments cited belppd@8-109 — in particular those made by
Higgins (see n147 below).

134 See the proposed definition on pp100-102.
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The conclusions drawn on these issues are of obwoportance to the Kosovar
Albanians, as they represent not only a mindfitwithin Serbia, but also, some would
suggest, an ‘Albanian ethnic enclave, rather thaat®n unto themselve$®®

What is a Minority?

In a definition which Musgrave states ‘has obtaimédle currency**’, Capotorti
describes a minority as:

A group numerically inferior to the rest of the pigttion of a State, in a non-dominant
position, whose members — being nationals of theeSt possess ethnic, religious or
linguistic characteristics differing from thosethé rest of the population and show, if
only implicitly, a sense of solidarity, directedmMards preserving their culture, traditions,
religion or languagé®

In addition to supporting the conclusion that mities are to be ascertained, numerically,
by reference to the population of a state as aaylbis definition would also suggest

that, to be considered a ‘minority’, a group mussgess certain common characteristics
of an objective nature, along with a ‘subjectivenaént of awareness...of [their] own
distinct identity, and a desire...to preserve thantity.”*** Reiterating the definitional
confusion then, is the fact that — although thenteminority’ is, as opposed to ‘nation’,

to be assessed on a comparative b&sishese features ‘are precisely those which define
a nation’**! and also those which the above suggested defiribatends should be

present in a ‘people’.

So, do the Kosovar Albanians satisfy these requerést are they a minority? Itis
submitted that they are. If the population of $eib, indeed, the appropriate numerical
reference against which the status of its constitgeoups are to be assessed, then the
Kosovar Albanians are most certainly a numericaifgrior group. As is evidenced from

135 Under the definition provided below — see n138 accbmpanying text.

136 Borgen, C.J., ‘Kosovo’s Declaration of Independerielf-Determination, Secession and
Recognition’,The American Society of International Law Insjg¥dlume 12, Issue 2, February
29, 2008, accessed at http://www.asil.org/insi@M88/02/insights080229.html (last accessed 16
May 2008). In fact, it was, in essence, this digton — Kosovo and Vojvodina were labeled
‘autonomous provinces’ under the Yugoslav constituof 1974, rather than ‘republics’, on the
basis that the later were for ‘nations’ as oppds€edationalities’ — that underpinned the Kosovar
Albanians inability to secede along with the ottegritories of the FRY. As Pavkdvand Radan
point out, the Badinter Commission decided thay ¢hie whole populations of federal units
(republics) and not any of its segments or minesitiave the right of self-determination’: see
Pavkovt, A., Radan, P., above n16, 162.

13" Musgrave, T., above n8, 169.

138 Capotorti, F.Study on the Rights of Persons Belonging to EtifRedigious and Linguistic
Minorities (UN Study E/CN.4/Sub.2/384/Rev.1) (New York: Uditdations, 1979) at 96.

139 Musgrave, T., above n8, 169.

140 crawford, J, ‘The Rights of Peoples: “Peoples"®overnments”?’ 55 in Crawford, J. (ed.)
The Rights of Peopld®xford: Clarendon Press, 1988) at 60-61.

141 Musgrave, T., above n8, 169.
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the events of the recent past, it is equally cettaat they are in a non-dominant position.
The Kosovar Albanians, as members of the group- @reat least were — nationals of
Serbia and, as already discussed in some dé&taissess ‘ethnic, religious or linguistic
characteristics differing from those of the restr@ population’, and also show ‘a sense
of solidarity, directed towards preserving theiltare, traditions, religion or languagg’

Can Minorities Secede?

Having ascertained that the Kosovar Albaniansiadged, a minority, the pertinent
guestion is obviously then whether or not theseigsare a ‘people’ for the purposes of
self-determination’?* If theyare not then the above mentioned confusion regarding the
definition of a ‘minority’ — and its apparent similties with that of a ‘people’ — could be
seriously problematic. It would, in practical texneffectively preclude secession, as
such an act could only be effected by ‘majoritie&s these majorities would rarely, if
ever, want to relinquish territory — and therefposver — secessions would logically

never occur. This formulation would also, ratidpghllow central governments to
conduct discriminatory campaigns — such as thathvbccurred in Kosovo — without
consequence, and with relative impunity.

As a result, the proposal that minoritrest be allowed to secede — which effectively
equates a ‘people’ with the population of a stateenitory — has been criticised as
outdated and encouraging of oppressive and despegiimes. McCorquodale, for
example, suggests that a

restriction on the definition of ‘peoples’ to inde only all the inhabitants in a State
would tend to legitimate an oppressive governmestating within...unjust State
boundaries and create disruption and conflict énitternational community/?

‘This approach’, he further suggests,

also upholds the perpetual power of a State atxpense of the rights of the inhabitants,
which is contrary to the clear development of tigatrof self-determination and
international law generalfy/®

The suggested interpretation — under which mirexitan, indeed, secedés therefore,
arguably, preferable, as it not only discouragesétregimes, but conversely offers them
an incentive to rule fairly, and without discrimiioa, by conditioning their territorial
integrity upon their doing so.

192 See pp102-103 above.

143 A5 required under the above mentioned definitib@apatorti: Capotorti, F., above n138, 96.

14 f they are, the above arguments are obviouslgpted, since both states and sub-state entities
may then be afforded the right to self-determimatio

145 McCorquodale, R., ‘Self-Determination: A Human RigjApproach’Jnternational and
Comparative Law Quarterly1994, Vol.43, at 868.

18 |bid. See also, Oko, O., ‘Partition or Perishs®eng Social Equilibrium in Nigeria Through
Reconfiguration’Indiana International and Comparative Law Revjé®w98, Vol.8, at 370-1.
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Despite these arguments, some suggest that masocéinnot be a ‘people’, citing, in
support of their position, the fact that certaistinments contain separate provisions
which respectively deal with ‘peoples’ and ‘min@d’. As a result, they suggest,
‘minorities’ are endowed with their own distincghits, and cannot therefore also
constitute a ‘people’. In Rosalyn Higgins opinidor, example:

The emphasis in all the relevant instruments, arilé state practice (by which | mean
statements, declarations, positions taken) onmtip@itance of territorial integrity, means
that ‘peoples’ is to be understood in the sensal dfie peoples of a given territory. Of
course, all members of distinct minority groups [gaiet of the peoples of the territory. In
that sense they too, as individuals, are the heldkthe right of self-determination. But
minorities as such do not have a right of self-aeteation. That means, in effect, that
they have no right to secession, to independemds,join with comparable groups in
other state&?’

In her opinion, minorities were ‘to be protectetbiigh the guarantee of human rights
that every individual is entitled to...and, more pautarly, through the provision of
minority rights.™® Mllerson concurs to some extent, suggesting thahe post-

colonial era, state practice would imply that ‘plgpare the ‘populations of independent
states’, and that minorities are therefore butasat of such ‘peopled*® He was,
however, far less certain with regards to who theonities actually are, philosophizing
that:

One may say that while there is more or less a distinction between the rights of
peoples and the rights of minorities, it is impblsito make such a distinction between
peoples and minorities themselves,

Over time, many have adopted a similar positioth&d elucidated by Higgins above.
Their approach has, however, been questioned byndber of prominent commentators
and jurists — especially in recent times. In kagpwvith this evolving sentiment — and
also to overcome the confusion alluded to by Méberabove&* — it is suggested that
minorities, which also satisfy the above mentioregliirements of a ‘people’, can secede
in the same manner — and under the same, certmamexcircumstancé€® — as any other
‘people’ can.

Those contending that minorities are precluded fatso being characterised as a people,
often justify their position by reference to thgsevisions of international instruments —

1" Higgins, R., above n11, 124.

148 |bid.

9 Miillerson, R, above n36, 74-75.

%0 |phid 74,

11 Regarding the distinction between, and definitiameertainty regarding, ‘minorities’ and
‘peoples’ — see n150 above.

152 Discussed in chapter 6.
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such as Atrticle 27 of th€ovenant on Civil and Political Right3* and Principle VII of
theHelsinki Final Act— which respectively confer rights upon the indual members of
minorities!** Their argument is, effectively, that these primris, and those which
confer upon ‘peoples’ the right to self-determioat respectively, Article 1 of th@ivil
Rights Covenantand Principle VIII of théHelsinki Final Act— are mutually exclusive.
Their logic is that, since these instruments dis¢he rights of minorities without
reference to any right to self-determination, thate must exist. It is again contended,
however, that such logic is flawed. As Radan somit:

Article 27 has nothing to do with the rights of miity groups It is concerned with the
rights ofindividualswho are members of minority groups. It is invakasoning to assert
that because Article 27 does not positively corifgts on minority groups, such groups
have no rights and therefore are not a peoplehéopurposes of Article '

It is subsequently submitted that, for identicalsens, the arguments proffered in respect
of Principles VIl and VIII of theHelsinki Final Actare equally unsustainabie.

As such, it is suggested that not all minorities @eoples, nor are all peoples minorities.
Some minorities will, however, be peoples, and spemples minoritieS2” Therefore,
some groups will be protected exclusively by thps®risions that pertain to minorities,
others by the rights conferred upon a people, antks- which constitute both a people
and minority — will be afforded the rights availattb both:>® In light of the above
arguments — concerning t&vil Rights CovenarndHelsinki Final Act- it is apparent
that this distinction is quite practical, as thghts pertaining to minorities are conferred
upon the individuals and those concerning peogbes tihe group as a whole. In
addition and as already mentioned, this interpigtatould, as opposed to encouraging

133 Adopted and opened for signature, ratification aocession by General Assembly Resolution
2200A (XXI) of 16 December 1966, entered into foP&March 1976, in accordance with
Article 49.

134 See, for example, Cassese, A., above n99, 6132,288: Franck, T.M., ‘Postmodern
Tribalism and the Right to Secession’, in Brolma@n,Lefeber, R., Zieck, M., (edsBeoples

and Minorities in International Lay(Dordrecht: Martinus Nijhoff Publishers, 1993)8at10;
Castellino, J.International Law and Self-Determination: The Ity of the Politics of

Territorial Possession with Formulations of Posti@ual National Identity (The Hague:
Martinus Jijhoff Publishers, 2000) at 64-8.

155 Emphasis added. Radan, P., above n28, 49 — furthements supporting his position can be
found at 50.

136 For further discussion on this point, see ibid564-

157 As Rat also points out, ““minorities”, like “peoples”, @not static concepts. Minorities, like
peoples, are formed and dissolved (through, fdairme®, voluntary assimilation) according to the
wishes of their members, and if not a people atgm a “minority” may become or may be
regarded as a people in the future’:R&l., Statehood and the Law of Self-Determinatidre
Hague: Kluwer Law International, 2002) at 269-70.

138 See, for example, the comments ofdRaiho suggests that ‘an ethmjoupwhich is
numericallyinferior to the rest of the population of the $taf residence, is either a
national/ethnic minorityr — if the group possesses a collective individyati people. In the
latter case the group may be qualified as a ‘mipgréople’, which means that the group and its
members enjoy minority rights in addition to thghti of internal self-determination’: Ibid 269.
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secession, reinforce the rights of minorities, Hreparent state’s obligation to govern
for all.

This conclusion — that a minority can, indeed, Ipeaple and therefore secede — is also
supported by those events that have already octurite Balkan region. Albanians —
or Kosovar Albanians — are, and were, far more moogin the parent state than
Macedonians, Slovenians, and Montenegrins wereeaol of these groups was able to
realise their independent®. As such, it is suggested that the Kosovar Albsizan,
indeed, retain their status as a people, desptéatit that they may simultaneously be
characterised as a minority within the state frohiclv they wish to secede.

CONCLUSION

The overarching conclusion that can be drawn frloenetbove arguments is that the
Kosovar Albanians do, indeed, constitute a ‘peofdethe purposes of self-
determination. This conclusion can be garneregh fittose positions adopted with
regards to the four ‘subsidiary matters’ outlinedhe introduction to this chapter: does
the term ‘people’ refer only to the entire popwatof a state or territory, or can it also
include sub-state entities; what characteristicstrgtoups possess before they can be
characterised as a ‘people’; which ‘self’ is thievant ‘people’ for the purposes of self-
determination — and can there be more than*®emd; do groups that otherwise satisfy
the suggested requirements of a ‘people lose thigssby virtue of the fact that they are
also a minority within the state from which theg attempting to secede?

With regards to the first of these, it was suggestat the term ‘peoples’ does not refer
only to the entire population of a state or tergitbut, alternatively, that it can also
include sub-state entities. A similar conclusicasweached by the Supreme Court of
Canada, in th®e Secession of Quebsase, in which it was stated that:

139 This argument remains relevant despite the obuifterences that exist between these cases
— particularly, Montenegro, the process of secassiowhom was regulated by the

Constitutional Charter of Serbia and Montenegractviwas adopted on the 4 July, 2003, by both
Councils of the Federal Assembly of the FederaluRép of Yugoslavia. With respect to
Macedonia and Slovenia, some may argue that thal&b&epublic of Yugoslavia was in a state
of dissolution and that, therefore, no precedett végards to secession was created. Itis
submitted that this is, however, inaccurate. Ssv@mmentators acknowledge the
‘incorrectness of a strict distinction between diggon and secession’: see ibid at 359 — Raic
also cites the advisory opinions of the Arbitratdommission, and the proclamations of
independence of both Croatia and Slovenia, in stgbdnis position. In his opinion, the
declarations of independence by these entities wmtateral secessions which, ‘in combination
with other factorsled to the dissolutioof the SFRY": see ibid 359-61. See also the conimef
Shaw: ‘[w]hether the federation dissolves into wvanore states also brings into focus the
doctrine of self-determination in the form of sestes. Such a dissolution may be the result of an
amicable and constitutional agreement or may ogatsuant to a forceful exercise of secession’:
Shaw, M.N. International Law 2" Ed., (Cambridge, Cambridge University Press, 128@)39.

180 |n other words, if many groups contained withistate satisfy the suggested requirements of a
‘people’, and there is some overlap between themgpg, which one — or ones — possess the right
to self-determine?
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It is clear that ‘a people’ may include only a pamtof the population of an existing state.
The right to self-determination has developed llgrge a human right, and is generally
used in documents that simultaneously contain eafars to ‘nation’ and ‘state’. The
juxtaposition of these terms is indicative that tiference to ‘people’ does not
necessarily mean the entirety of a state's populatio restrict the definition of the term
to the population of existing states would rendiergranting of a right to self-
determination largely duplicative, given the paldimphasis within the majority of the
source documents on the need to protect the teatitotegrity of existing states, and
would frustrate its remedial purpoé.

It was, furthermore, suggested that the KosovaaAillins possess both thiejectiveand
subjectivecharacteristics that many — including this writgsropose that they must if

they are to be considered a ‘people’ for the puepad self-determination. In addition, it
was suggested that many groups residing withinrgcpkar state can — as was the case in
the former Yugoslavia — constitute a ‘people’, that a majority, if not all, of these

claims can be satisfied on arternal, as opposed texternal basis. Having said that,
however, the point was also made that, when maegples’ reside within a given
territory, it must be ascertained which possedsesigiht — should it ever arise — to
externally self-determine, since the exercise bf/ibne group necessarily limits the
ability of any other to do the same. Again, irstbase, it was concluded that the group in
possession of the right — should it e¥ist was the Kosovar Albanians.

Finally, the argument was proffered that minoritiesnd therefore the Kosovar
Albanians — do not forfeit their status as a ‘peg@y simple virtue of their also being
characterised as a minority. This conclusion —cWias, over time, been greatly debated
— has obtained much ‘scholarly supptttand, more importantly, it is suggested,
reinforces the rights of minorities, and the pasgate’s obligation to govern for all, at

the expense of oppressive and despotic regimes.

161 Reference re Secession of Queli®®8] 2 S.C.R. 217 at paral24.

182 For a discussion upon whether or not it doeschagter 6.

183 See Radan, P., above n28, 49 — citingr alia, Kiwanuka, R.N., ‘The Meaning of “People”
in the African Charter on Human and Peoples’ Rigiitmerican Journal of International Law
Vol.82, 1988, at 92-4; Murswiek, D., ‘The IssueadRight to Secession — Reconsidered’, in
Tomuschat, C., (ed.Modern Law of Self-Determinatidordrecht, Martinus Nijhoff
Publishers, 1993) at 37, Nowak, MIN Covenant on Civil and Political Rights: CCPR
Commentary(Kehl am Rhein: N P Engel, 1993) at 856-7; Braanl., ‘International Law at the
Fiftieth Anniversary of the United Nations, GeneCalurse on Public International LaviRecueil
De Cour, Vol.255, 1995 at 62; Wright, J., ‘Minority Groypsutomony and Self-Determination’,
Oxford Journal of Legal Studig¥ol.19, 1999, at 625-8.

- 110 -



CHAPTER 6

THE SCOPE OF THERIGHT TO SELF-DETERMINATION

Establishing that a group are a ‘people’, and floeeeentitled to self-determination, is,
quite clearly, only a preliminary conclusion. Iust then be ascertained what exactly this
right allows them to do. Does it confer upon théon.example, a right to cultural,
economic, and social respect; autonomy; indeperencombination of these; or
something entirely different? This question reprgs, if you like, the second of the two,
separate but necessarily interrelated issues,ifigehin the previous chapter as the
cornerstones of an analysis of self-determinat®a aoncept of international law. They
were: in whom does the right to self-determinatiest, and what actions does it allow its
holders to take?

Having concluded, in that chapter, upon the forofehese matters, this chapter will
address the latter and, in particular, whetherodttime right confers upon the Kosovar
Albanians an ability to unilaterally secede? The submissithbe made that it does,
or, alternatively, that the recognition of Kosovoislependence — by a large bloc of the
international community — crystallizes, or bringsoi being, a concomitant right. Before
reaching this conclusion, however, the modal a#tevaes by which a ‘people’ in
possession of the right externalself-determination are able to realise it, will be
discussed, and it will be ascertained which ‘pesipla particular, are to be afforded this
right toexternal— as opposed toternal — self-determination. A particular focus will be
placed, in this discussion, upon whether this griogfudes ‘peoples’ that have — like the
Kosovar Albanians — been severely discriminatednagar oppressed by the central
government of the parent state.

Finally, the concepts of recognition and effectiwitill also be discussed, to ascertain
whether or not Kosovo's declaration of independemas legal at the time that it was
announced, creates an attendant ‘right’ for ‘pesigleat subsequently find themselves in
a similar situation, or is truly sui generiscase.

Modes of Implementation

United Nations General Assembly resolutions 1541 26925 each articulate the modes
by which a ‘people’ can implement their right tademal self-determination, in the rare
circumstances that they should possess one. Ajththose contained within the former
were specific to acts of de-colonisatiothose within the latter were ‘placed in the

1 Who, it was concluded in chapter 5, constitutpeple’ for the purposes of self-determination.
2 See Principle VI of the AnneRrinciples which should guide Members in determjnirhether
or not an obligation exists to transmit the infotina called for under Article 73e of the Charter
G.A.Res. 1541 (XV), Dec 15, 1960, which states:talNon-Self-Governing Territory can be
said to have reached a full measure of self-goventroy:

i) Emergence as a sovereign independent State;

ii) Free association with an independent State; or
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explicit context of ‘self-determination®to ensure their relevance in the post-colonial
world. They elucidate that a ‘people’, in possessif the right to external self-
determination, may realise it by either:

i) The establishment of a sovereign and independete;St
i) The free association or integration with an indelesh State; or
iy The emergence into any other political status jreetermined by a peopfe.

In the case of Kosovo, the ‘people’ have purpotteexercise their right to external self-
determination by the ‘establishment of a sovereign and indepen8tate.’” Their legal
ability to do so has, however, been widely debafHte contention that has arisen has
centred upon two particular issues; the fact they tare a sub-state entity — and a
minority at that — and that their attempt at indegence has been made in spite of
deafening Serbian protests.

Secession and Consent

When a ‘people’ representing the entire populatiba state exercise their right to self-
determination, they necessarily do so with the mpiastates’ consent — the two are one
and the same. Similarly, a portion of a stateevarcise its right to self-determination by
any of the above mentioned means, without any himz¥, in the event that their actions
are sanctioned by the parent state. In both sktlsg@uations, the changes flowing from
the ‘peoples’ acts of external self-determinatiandnbeen consented to by the parent
state, and are therefore legally allowed. As sbolgers can be changed, states created,
dissolved, enlarged or reduced.

As alluded to, however, the situation is far mavenplicated when — as has occurred in
this case — the ‘people’ seeking external selftoigitgation has not been able to attain the
parent states approval. Assuming, from the laaptdr, that a portion of a states
population can be a people, the question then besoamder what circumstances can
they exercise their right to self-determinationaomexternal basis, and can they ever do
so in the absence of the parent states approval?

Secession without Consent

i) Integration with an independent State.’
3 Pomerance, MSelf-Determination in Law and Practice: The New @iae in the United
Nations (The Hague: Martinus Nijhoff Publishers, 1982p4t
* See the provisions dealing with self-determinatiofihe Declaration on Principles of
International Law concerning Friendly Relations a@d-operation among States in accordance
with the Charter G.A.Res. 2625 (XXV), Oct. 24, 1970, U.N. Gengkabembly, 25th Sess., Doc.
A/RES/2625(XXV). The International Court of Justmedorsed these alternatives in Yiestern
Saharacase, but emphasised that self-determination wasetned, at its core, with the means,
as opposed to the ends, of its realisation. i highlighted ‘the need to pay regard to the freely
expressed will of peoples’: s¥éestern Sahara, Advisory Opinid&J Reports 1975, p.12 at
para.59 — see also paras.57-58 See also Pomekanedove n3, 24-5.
® For a discussion on whether or not this actualigte see below at pp118-136.
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State practice and United Nations resolutions exadehe existence of two, relatively
non-contentious situations in which a ‘people’ exercise their right to self-
determination on an external basis, regardlessedf parent states wishes: when the
‘peoples’ are ‘colonial peoples’, or ‘subject tadmn occupation® These circumstances
were first expounded, somewhat hazily, in Genesdebly resolution 1514 (XV), and
Article 1 of the respectivEnited Nations Covenants on Human RightEhey were,
however, subsequently clarified in tBeclaration on Friendly Relatiorfswhich re-
iterated the need ‘to bring a speedy end to colisnig and confirmed that the
‘subjection of peoples to alien subjugation, dortioraand exploitation constitutes a
violation of the principle’ of self-determinatich.

More contentious, however, is the above mentidheght of a ‘people’ to external self-
determination in the aftermath of a campaign orilisination and oppression against
them by their central government. Under thesaionstances, the government quite
clearly fails to represent the whole people belogdo it — as required under the
provisions of resolution 2625 (XXV) — and, as swdhariously contravenes the principle
of equal rights and self-determination upon whiwhirtright to territorial integrity is —
according to the same resolution — contingenthisituation, many suggestthe
‘people’ have been denied their rightimbernal self-determination, and are therefore
entitled, as a remedy of sorts, and as a ‘lastt’esm exercise it on aexternalbasis.

It is this proposition upon which the Kosovar Allars rely, and its often questioned
status and development, as an accepted norm ohati@nal law, is therefore of crucial
importance to their claim. IRe Secession of Quebére Supreme Court of Canada
concluded that ‘it remains unclear whether this..ppsition actually reflects an
established international law standard'The following discussion will therefore
guestion whether or not it does, by analysing #netbpment of it, and the way in which
international customary law is formed — particitanrithin the realm of self-
determination.

® See Cassese, /Self-Determination of Peoples: A Legal Reappraigateat Britain:

Cambridge University Press, 1995) at 90.

" For a discussion of these, and the relevant gonéssee above at pp23-24

8 G.A.Res2625 (XXV) Oct. 24, 1970, U.N. General AssemnyEhZEess., Doc.
A/RES/2625(XXV) — for a discussion of this, seeabat pp24-26.

® See the provisions regarding ‘The Principle of &@dRights and Self-Determination of Peoples’.
1% See the comments relating to n5, above.

" For a summary of these, see the discussion otevedopment of this ‘right’, below at pp118-
136.

12 Reference re Secession of Queli®®8] 2 S.C.R. 217 at para.135.
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How DOESCUSTOMARY INTERNATIONAL LAW DEVELOP?

Article 38.1(b) of theStatute of the International Court of Justitamcludes, as a source
of international law, ‘international custom, asdmnce of a general practice accepted as
law’.** Unlike treaties, which are the result of a ‘defdite lawmaking proces¥,
customary rules are generally borne out of a mamednscious and unintentional’ course
of actiort® — generally taken by States ‘to safeguard someasix, social, or political
interests'’ — and may, therefore, be viewed as a by-produStates’ ‘conduct in
international relations-®

The two elements that generally fashion customalgsrcan, however, be derived from
the wording of Article 38.1(b): an ‘establisheddespread, and consistent practice on the
part of States’susor diuturnitas;*® and a belief that this practice reflects, or uiged
under law @pinio juris), or is, alternatively, ‘required by social, ecamo, or political
exigencies@pinio necessitat)s *°

The Evolution of Customary Rules on Self-Deternonat

An interesting observation can, however, be madle rggards to the evolution of
customary international law concerning self-deteation and, in particular, the
respective roles thaisusandopinio juris have played in it. As Cassese points out, the
two — which, in combination, establish the paramseté the customary rules — have ‘not
played the role that can be discerned in othess-p@litical and more technical — areas of
international relations’* As he explains:

3 These sources were also listed in Article 38 efStatute of the Permanent Court of
International Justicewhich corresponds to Article 38 of tB¢atute of the International Court of
Justiceas set out below — see n14.
4 Article 38, in its entirety, provides that:
1) The Court, whose function is to decide in accordamith international law such
disputes as are submitted to it, shall apply,

(a) International conventions, whether general or paldr, establishing rules
expressly recognised by the contesting States;

(b) International custom, as evidence of a generatipeaaccepted as law;

(c) The general principles of law recognised by cigtizations;

(d) Subject to the provisions of Article 59, judicia@disions and the teachings of the
most highly qualified publicists of the variousinat, as a subsidiary means for
the determination of rules of law.

2) This provisions shall not prejudice the power & @ourt to decide a casg aequo et
bong if the parties agree thereto.
!5 Cassese, Alnternational Law(2™ ed.), (United States, Oxford University Press,5)G@t 156.
18 Kelsen, H.Principles of International Lay(New York: Rinehart & Company, 1952) at 307-8.
" Cassese, A., above n15, 156.
'8 |bid.
® Thirlway, H., ‘The Sources of International Lawn, Evans, M. (ed.)international Law(2™
ed.), (United States: Oxford University Press, JG16.22.
20 Cassese, A., above n15, 156.
2l Cassese, A., above n6, 69.
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In these other areas, the first element that ndyreaterges is the repetition of conduct
by an increasing number of States, accompanieahag stage by the belief that this
conduct is not only dictated by practical (econgmiditary, political) reasons, but is
also imposed by some sort of legal command. Byrast) in the case of self-
determination — as in similar highly sensitive aréaught with ideological and political
dissension — the first push to the emergence afrgéstandards has been given by the
political will of the majority of Member States of the UN, whias then coalesced in
the form of General Assembly resolutidfs.

A similar sentiment has been echoed by the Intemnait Court of Justice on more than
one occasion. In its decision in tRepublic of Nicaragua v The United States of
Americacase? for example, the Court avowed that:

opinio juris may, though with all due caution, be deduced frioter alia, the attitude of
the Parties and the attitudes of States towardaingbeneral Assembly resolutions, and
particularly resolution 2625 (XV)...The effect of gant to the text of such resolutions
cannot be understood as merely that of a ‘reit@maii elucidation’ of the treaty
commitment undertaken in the Charter. On the eopitit may be understood as an
acceptance of the validity of the rule or set déswdeclared by the resolution by
themselve$!

The ICJ reiterated this position, a decade lateani Advisory Opinion that they
delivered on thé&egality of the threat or use of nuclear weapohsthat decision, the
Court noted that:

General Assembly resolutions, even if they arebimading, may sometimes have
normative value. They can, in certain circumstanpeovide evidence important for
establishing the existence of a rule or the emexgei anopinio juris...or a series of
resolutions may show the gradual evolution ofdpmio juris required for the
establishment of a new rufe.

As a result, it has been suggested, particular esipimust be placed upon documents
such as th®eclaration Granting Independence to Colonial Coig® and Peopleand
theDeclaration on Friendly RelatiorfS the latter of which, Cassese declares, was
‘instrumental in crystallizing a growing consensagicerning the extension of self-
determination’ to areas other than those concemamgself-governing peoplés.

2 |bid. Cassese continues on to state that, alththase resolutions do not constitute, in a strict
sense, eithespinio juris or usus they ‘constitute the major factor triggering {a¢ taking of a
legal stand by many Member States of the UN (wtheneby express their legal view on the
matter) and (b) the gradual adoption by these St#tattitudes consistent with the resolutions.’
% Military and Paramilitary Activities in and againsticaragua (Nicaragua. v. U.SICJ

Reports 1986.

24 |CJ Reports 1986, 99-100, para. 188.

% |CJ Reports, 1996, para. 70.

% For a discussion of this Declaration, see aboyp21-23.

" Cassese, A., above n6, 70. Cassese also hightlghtmportance of thBeclaration Granting
Independence to Colonial Countries and Peopléar a discussion of this, see above at pp21-23
— in transforming the ‘principle’ of self-determtian into a legal right.
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So, with this distinction in mind, the question mitleen be considered: does customary
international law permit the unilateral secessibathnic minorities and, if so, under
what circumstances does it do so? By referentdeetpractice of States, judicial
decisions and opinions, instruments of internatitana, doctrine and legal writings, the
following section will attempt to address this cfi@s.

JuDICIAL DECISIONS ANDOPINIONS

Support for a qualified right of secession for aggsed or discriminated against ‘peoples’
can be found in a number of decisions which, alifnogpanning the better part of a
century, have become more frequent and prominengicient times.

The first of these were, respectively, given by@wnmission of Jurists and Commission
of Rapporteurs in thaaland Islandsase’® The two concluded that no general right of
secession existed in favour of groups — includimgomities — which constitute a fraction
of a States population, however the Commissionag@®rteurs hinted — with some
vision — that one may if the party attempting teake it had been oppressed. This, they
suggested, would be a relevant factor in the detetion of a minority’s ability to
secedé’ as a ‘last resort when the state lacks eithewiti®r the power to enact and
apply just and effective guarantees’ with regaadthé minorities religious, linguistic,

and social freedom$

As already discussed, the issue then lay dormantside of decolonisation — for the best
part of the ensuing half-century, before arisingiags East Pakistan became
Bangladesh. There exists, however, one crucitdréifice between these events and
those that occurred in the Aaland Islands; the Adlalanders had not been oppressed.
The East Pakistanis, in contrast, suffered immedyiat the hands of the West
Pakistani army. Precipitating these events washi@nment, by the Awami League — a
nationalist organisation based in East Pakistahan @utright majority in the Pakistani
parliament in the elections of 1971. Unsurprismgis ‘provoked a crisis’ within that
country and, in response, its President Yahya Kinaefinitely postponed’ the
convening of the Assembfy. Violent demonstrations ensued in East Pakistach tlae
West Pakistan centric military responded with ‘diqyoof widespread and brutal
suppression’ throughout that territofy As a result, on the 10 April 1971, the Awami

% For a summary and discussion of this case, andetisions of the respective Commissions,
see above at pp16-19.

2 Musgrave, T.Self Determination and National Minoritie€Great Britain: Oxford University
Press, 1997) at 36 — commenting upon: The Aaldadds QuestiorReport presented to the
Council of the League by the Commission of Rappmsitéeague of Nations Doc. B.7.21/68/106
(1921) at 28 — see also ppl16-19 for further disonssn this point.

% The Aaland Islands QuestidReport presented to the Council of the League &y th
Commission of Rapporteynseague of Nations Doc. B.7.21/68/106 (1921) at-2ge also ppl6-
19 for further discussion on this point.

st Musgrave, T.Self Determination and National Minoritie€Great Britain: Oxford University
Press, 1997) at 190.

2 |bid.
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League — now exiled in India — declared the indepene of ‘Bangladesh’, which was —
upon the signing of a peace accord between IndidPaikistan at the conclusion of the
Bangladesh Liberation War — widely recognised lgyititernational community and
accepted into the United Natiofis.

Underpinning the international community’s eventaeteptance of Bangladesh’s
secession, Buchheit suggests, was the ‘enormoagegyof the West Pakistani army’s
conduct’® The International Commission of Jurists made Ising@ispersions in their
1972 study omhe Events in East Pakistamiterating that a states territorial integriy-
although afforded a presumption of primacy — ‘sabjfe the requirement that the
government does comply with the principle of equgiits and does represent the whole
people without distinctior® If, they submitted, one of their constituent pespis

denied equal rights and is discriminated againseir.fiall right of self-determination

will revive.’3®

Decisions and Opinions in the Post-Cold War Era

The changes that occurred in global relations upercessation of the Cold War brought
the issue, once again, to the forefront of inteomatl law. One example, in which
mention was made of the emerging right, and itdugm, was the judicial decision of
the African Commission on Human and Peoples’ Right&atangese Peoples’ Congress
v Zaire®” The Commission affirmed that self-determinationliggbin this case, but also
emphasised the diversity of modes by which it camdalised; including ‘independence,
self-government, federalism, confederalism, urstarior any other form of relations that
accords with the wishes of the people, but fullgrdaant of other recognised principles
such as sovereignty and territorial integrity.More importantly, however, they also
endorsed — albeit in a backhanded fashion — thevaegt proposed in this chapter, when
they opined that:

% Under GA Resolution 3203 (XXIX) of 17 Septembed74 — see ibid 191.

% Buchheit, L.,.Secession: The Legitimacy of Self-Determinatfbandon: Yale University
Press, 1978) at 212-3 — Buchheit suggests thaP#iéstani excesses...added the final element
to an otherwise good case for secessionist legifyirend overrode, in the in international
community’'s mind, ‘other considerations such aspiwespects for the economic of the new
entity...or the presence of “trapped minorities” witthe seceding province’ — at 213.

35 International Commission of Jurists, ‘East Pakis$aff Study’,The Reviewno. 8, 1972, at

46.

% |bid.

37 African Commission on Human and Peoples’ Rightan@wunication 75/9atangese
Peoples’ Congress v ZairBecision taken at its 16th Session, Banjul, TlaenBia, 1994 — this
case resulted from a communication submitted bytiesident of the Katangese Peoples’
Congress, requesting that the Commission recogimskatangese Peoples’ Congress as a
liberation movement, and the right of the Katangeseple to achieve independence from Zaire.
3 African Commission on Human and Peoples’ Rightan@wunication 75/9XKatangese
Peoples’ Congress v ZairBecision taken at its 16th Session, Banjul, TlaenBia, 1994 at para.
26.
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The Commission is obligated to uphold the sovetgignd territorial integrity of Zaire, a
member of the OAU and a party to the African ChasteHuman and Peoples’ Rights.

In the absence of concrete evidence of violatidriaiman rights to the point that the
territorial integrity of Zaire should be calledqaestion and in the absence of evidence
that the people of Katanga are denied the rigpatticipate in government as guaranteed
by Article 13(1) of the African Charter, the Comsitn holds the view that Katanga is
obliged to exercise a variant of self-determinatioat is compatible with the sovereignty
and territorial integrity of Zairé&,

Implicit in this statement is the suggestion thatates territorial integrity may be called
into question, and a people afforded the righeession, when the former perpetrates
proven violations of human rights against the tatbe denies them the right to participate
in government. A similar sentiment underpinneddbeision of the European Court of
Human Rights in the 1996 caselafizidou v Turkey® In that judgment, the Court again
observed that:

Until recently in international practice the rigbtself-determination was in practical
terms identical to, and indeed restricted to, htrig decolonisation. In recent years a
consensus has seemed to emerge that peoples maxaisise a right to self-
determination if their human rights are consisieatid flagrantly violated or if they are
without representation at all or are massively wwrdpresented in an undemocratic and
discriminatory way. If this description is correttten the right to self-determination is a
tool which may be used to re-establish internatistendards of human rights and
democracy?

Most recently, the Supreme Court of Canada alssgqagasomment on the issue in its
judgment in thdRe Secession of Quebmase. Having established that minorities could,
indeed, constitute a peopfethe Court went on to assess the scope of this. rigsfier
outlining the two ‘clear cases’ in which internatad law allowed the right to be
exercised externally — colonial peoples under the of an ‘imperial’ power, and peoples
‘subject to alien subjugation, domination or exftibn outside a colonial conteXt—

the Court noted a third circumstance under whiahuiaber of commentators’ have
asserted it may also arise:

Although this third circumstance has been describesgveral ways, the underlying
proposition is that, when a people is blocked ftammeaningful exercise of its right to
self-determination internally, it is entitled, ataat resort, to exercise it by secession.

% African Commission on Human and Peoples’ Rightsn@unication 75/9atangese
Peoples’ Congress v ZairBecision taken at its 16th Session, Banjul, TlaenBia, 1994 at
paras. 27-28.

0 Loizidou v TurkeyMerits), European Court of Human Rights, 18 Deloen1996 — in this
case, Mrs. Loizidou complained about her arrestdmtdntion by Turkish soldiers, and the
refusal of access to her property.

! See the concurring opinion of Judge Wildhabengdiby Judge Ryssdal iizidou v Turkey
(Merits), European Court of Human Rights, 18 Decemi®96, (1997) 18luman Rights Law
Journal 50 at 59.

42 5ee n161, above.

3 SeeReference re Secession of Queli®®8] 2 S.C.R. 217 at paras.132-133.
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TheVienna Declaratiorrequirement that governments represent ‘the whedple
belonging to the territory without distinction afyakind’ adds credence to the assertion
that such a complete blockage may potentially gseto a right of secessiéh.

‘Clearly’, the Court continued, ‘such a circumstamparallels the other two recognized
situations in that the ability of a people to exsdts right to self-determination
internally is somehow being totally frustratéd. Summarising its findings, the Court
concluded that:

In summary, the international law right to selfetatination only generates, at best, a
right to external self-determination in situatiafdormer colonies; where a people is
oppressed, as for example under foreign militagupation; or where a definable group
is denied meaningful access to government to putsiepolitical, economic, social and
cultural development. In all three situations, peeple in question are entitled to a right
to external self-determination because they haea benied the ability to exert
internally their right to self-determinatidh.

As can be seen, these decisions all endorse, reeateg or lesser extent, the sentiment
that, while the parent states territorial integragyains primacy, it may be called into
guestion and overridden by a people’s right to-determination, in the event that they
have been oppressed, discriminated against, asdlpected to human rights violations
and — also, and as a result — therefore deniedright to internal self-determination.

INSTRUMENTS OANTERNATIONAL LAW

A cursory overview of those instruments of inteioradl law most pertinent to the
establishment and evolution of the right of selfedeination was given in Chapter 1.
This section will reiterate, however, briefly anglieference to that chapter, those that
have been most influential in extending the rigkydnd the realm of decolonisation and,
arguably, into that of oppression and discriminatidét must be prefaced, though, with
the observation that unilateral secession is negkglicitly permitted nor prohibited in
these instruments. As such, Crawford has suggestsssion is neither legal nor
illegal in international law, but a legally neuteadt the consequences of which are
regulated internationally’’ Nevertheless, some implicit guidance can be gadiom,

in particular, théeclaration on Friendly Relation&® theVienna Declaration and

* SeeReference re Secession of Queli®®8] 2 S.C.R. 217 at paras.134.

> SeeReference re Secession of Queli®®8] 2 S.C.R. 217 at paras.135 — see also the
discussion below, at pp129-130, regarding theradtare — but similar — argument that
discriminated against or oppressed peoples residitlign a sovereign state should be afforded
the right to secession due to their ‘quasi-colomsi@tus.

® SeeReference re Secession of Queli®®8] 2 S.C.R. 217 at paras.138 — it should bedo
however, that the Court did not feel the need tachale upon the status of this ‘third
circumstance’, as it was ‘manifestly inapplicaldeuebec under existing conditions.’

" Crawford, J.The Creation of States in International L& Ed.), (Oxford: Clarendon Press,
2006) at 390.

8 G.A.Res2625 (XXV)Oct. 24, 1970, U.N. General Assembly‘,hEess., Doc.
A/RES/2625(XXV).
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Programme of Actiof’ and theDeclaration on the Occasion of the Fiftieth Anniaaty

of the United Nation3’ As a result of these instruments, and the statetipe and
commentary that has occurred in that period antésitheir adoption — and in opposition
to Crawford’s submission — this thesis proposesgbeession may — under those
circumstances mentioned befdw be legal, as a result of the evolution, andterise, of
what is commonly referred to in academic writingsadlimited’, ‘qualified’, or

‘remedial’ right of secession.

TheDeclaration on Friendly Relationsas clearly the most important and ground-
breaking of these — it has been referred to asntbst authoritative statement of the
principles of international law relevant to the gtiens of self-determination and
territorial integrity®* — and will therefore be the focus of much of $estion. The
relevant provisions of the latter two instrumentheVienna Declaratiorand the
Declaration on the Occasion of the Fiftieth Annseety of the United Nations
effectively echoed those contained within the eafeclaration, with the exception of
one significant phras&;the consequence of which cannot — for those reagisoussed
below* — be underestimated.

Paragraph 7 of Principle V of tii@eclaration on Friendly Relations also referred to as
the ‘saving clause’ — states, after reaffirmingigét of all peoples to self-determination,
that:

Nothing in the foregoing paragraph shall be comstrais authorizing or encouraging any
action which would dismember or impair, totallyiopart, the territorial integrity or
political unity of sovereign and independent Stamsducting themselves in compliance
with the principle of equal rights and self-detanation of peoples as described above
andthus possessed of a government representing thie whople belonging to the
territory without distinction as to race, creed aslour.>

* AIConf. 157/24. 25 June 1993.

0 G.A. res. 50/6, 49 U.N. GAOR Supp. (no. 49) atu3y. Doc. A/RES/50/49 (1995) — for a
discussion of this, and the above two instrumesgs,above at pp24-28.

*l See p130-131 below.

%2 International Commission of Jurisiast Pakistan Staff Studynternational Commission of
Jurists Review, Vol. 8, 1972, 23 at 44.

*3 They changed the phrase ‘without distinctianto race, creed or colouat the end of the
Saving Clause — see below at pp124-125 — to ‘with@tinctionof any kind, arguably
broadening the scope of the right — if one exidis include groups defined by characteristics
other than race and religion. This is of paramammortance for the Kosovar Albanians who,
most would agree, are an ethnically defined group.

** See the discussion at pp124-125.

> Emphasis added — see Para 7 ofdbelaration on Principles of International Law caraing
Friendly Relations and Co-operation among Stateacicordance with the CharteG.A.Res.
2625 (XXV)Oct. 24, 1970, U.N. General Assembly"Zess., Doc. AIRES/2625(XXV). It also
required that ‘every state...refrain from any actdmed at the partial or total disruption of the
national unity and territorial integrity of any ethState or country’ — for a discussion of the
application of this principle, see below at pp13B-Iwith regards to the intervention of, and
assistance offered by, third states to secessimigements), and pp136-137 (with regards to the
recognition of the prospective state by third state
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Again, this clause does not explicitly permit sso@s, and the suggestion could therefore
be made that it remains neutral upon the legafigsuch an act. Conversely, however,
the proposal could be made — as it is in this theshat, upon a reverse reading of it, the
clause quite clearly, albeit implicitly, endorshe unilateral secession of particular
groups under certain — and, history would suggast,— circumstances. Cassese is one
that endorses — although somewhat warily — thisaggth, when he suggests that a:

close analysis of both the text of the Declaratiod the prepatory work warrants the
contention that secession is not ruled out but beagermitted only when very stringent
requirements have been mkt.

These ‘stringent requirements’, alluded to by Cesswill — it has been variously
suggested — be satisfied by either a gross andregsit denial of the claimant people’s
fundamental rights, or a refusal — on the parhefdentral authorities — to grant them
participatory rights>’ Under these circumstances, it is submitted —sandng as it is
evident that a peaceful settlement cannot be relaefthin the existing State framework
— secession becomes a viable optfon.

Support for this proposition — that the saving sladoes, indeed, legitimate secession —
can also be found in the discussions — conducteé$pecial Committee on Principles
of International Law Concerning Friendly Relatiarl Co-Operation Among States —
leading to the adoption of the DeclaratfdnTwo ‘diametrically opposed positions’
became evident throughout the course of these pdimgs®® Some states, for example,
contested that minority-peoples were not entitteddcede as a result of the right of self-
determinatiorf* whereas othet$preferred a far more liberal interpretation, unatich

%6 Cassese, A., above n6, 118 — he goes on to atatég§-119) that: ‘The basis for this
conclusion is that in the ‘saving clause’ undecdssion, the reference to the requirement of not
disrupting the territorial integrity of States waaced at the beginning, in order to underscore
that territorial integrity should be the paramoualue for States to respect. However, since the
possibility of impairment isiot totally excludedit is logically admitted.” Cassese further
supports this conclusion by reference to commeiigentoy the representative of South Africa —
in the Sixth Committee of the General Assemblyréfte Declaration had been adopted —
regarding the risk that the Declaration posed ¢ontiaintenance of states territorial integrity. His
assertions went unchallenged, allowing the infezdnde made that these states agreed that
secession was allowed for.

" See, for example, ibid 119-20; International Cossitin of JuristsEast Pakistan Staff Study
International Commission of Jurists Review, Vol1872, 23 at 45-6.

%8 See, for example, Cassese, A.., above n6, 118@0national Commission of Juris&sast
Pakistan Staff Stugdynternational Commission of Jurists Review, \§I1972, 23 at 45-6.

¥ These sessions were held between 1966 and 1970.

0 Rak, D., Statehood and the Law of Self-Determinati@e Hague: Kluwer Law International,
2002) at 319

®1 The representative of the United Kingdom, for eplembelieved that the language of the
Charter, as it pertained to the principle of eqigiits and self-determination, did not contain
anything that would ‘support the claim that paracfovereign independent State was entitled to
secede.’ — see UN Doc. A/AC.125/SR.69, 4 Decenil887, at 19. It should be noted, however,
that the United Kingdom were also of the opinioattlif a right to self-determination did, indeed,
exists — they were still doubtful of this in the6D3 — then it could be ‘held to authorize the
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a right of secession would exist at all tiniés\either proposition was, however,
sufficiently popular to be included in the Declavatand, as a result, a compromise of
sorts was proposed, under which secession becaméspible if, in the ‘opinion of the
world community’, a certain State had failed topex the ‘basic human rights and
fundamental freedomsvis-a-visone of the peoples living within its territor}* ‘So long
as adequate provision was made against abusesisuggested, this would free the
mentiorggd people from the shackles of discrimimaéind, therefore, ‘serve the cause of
justice.

In line with this proposition, and in light of tlvarious other proposals made in the
Special Committee, the reasonable conclusion wapjgbar to be that tH2eclaration on
Friendly Relationsengenders ‘gualified right of secession within the framework of the
legality of inter-State conduct® ‘In effect’, Rais concludes, ‘this means that the
justifiability of any attempt at secession by apleds made dependant on the legitimacy
and conduct of the government of the parent State’.

Subsequent Instruments

As pointed out in the previous chapter, however [claration on Friendly Relations
only requires that state governments not discriteimath respect to ‘racereed or
colour’. Importantly then, two subsequent docureentheVienna Declaratiorand the
Declaration on the Occasion of the Fiftieth Annsaaty of the United Nations reiterate
the provisions of th®eclaration on Friendly Relation®ut make one — apparently
minor, but consequentially significant — amendment.

Both of these instruments, again, reaffirmed tghatrof all peoples to self-determination
and, in almost identical words to tBeclaration on Friendly Relationglaced a caveat
of sorts on their statement. It read as follows:

this shall not be construed as authorizing or eraging any action which would
dismember or impair, totally or in part, the tearial integrity or political unity of
sovereign and independent States conducting theessiel compliance with the principle

secession of a province or other part of the tawribf a sovereign and independent state’ — see
UN Doc. A/5725/Add. 4, 22 September, 1964, at 74.

52 ‘Most notably those of the communist bloc’ — seRD., above n60, 320.

% |bid — Raic sites, as examples, UN Docs. A/AC.8B5106, 5 November, 1969, at 62 (Soviet
Union), and A/AC.125/SR.40, 27 July, 1966, at 10d¥slavia).

® |t was most elaborately explained by the represixet of the Netherlands — see UN Doc.
A/AC.125/SR.107, 5 November, 1969, at 85-6 — howsugport for it can be found in the
wording of the submissions made by the represert@atf Kenya — see UN
Doc.A/AC/125/SR.69, 4 December, 1967, at 22-3 —thrdJnited States — see UN Doc.
A/AC.125/SR.44, 27 July, 1966, at para. 12. Fdisasussion of these, see ibid 320 (including
note 52).

% See the comments made by the representative dfetreerlands in UN Doc.
A/AC.125/SR.107, 5 November, 1969, at 85-6.

®® Rak, D., above n60, 320-1.

* Ibid 321.
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of equal rights and self-determination of peopled thus possessed of a Government
representing the whole people belonging to thétdeyrwithout distinctionof any kind®

As stated, the provisions of these two, subseqi@riiments, and that contained within
theDeclaration on Friendly Relationare almost identical, with the exception of the
concluding phrase. It is suggested that this amend — which replaces the qualification
‘as to race, creed or colour’ with ‘of any kindremoves whatever limitations arose out
of theDeclaration on Friendly Relationsith regards to the characteristics that a group
must possess before being afforded the benefis @bntents and that, as a result, its
principles now apply to peoples ‘of any kind’. #isch, it is submitted, any people — also
in possession of the already discussed requirenoéstatehootf — would be permitted,
under these provisions, to declare their indepecel@rnen the government of their
parent state fails to satisfy the requirement aorthwithin them that they conduct
themselves ‘in compliance with the principle of abaghts and self-determination of
peoples’ by ‘representing the whole people belogginthe territory without distinction

of any kind.’

Helsinki Final Act

Finally, those opposing the legality of Kosovo'skdeation often also refer to the
provisions of theHelsinki Final Act’ and, in particular, Principle IV — entitled
‘Territorial integrity of States’ — which assertsat the participating States ‘will respect
the territorial integrity of each of the participag States’, and will, accordingly, ‘refrain
from any action inconsistent with the purposes nmaciples of the Charter of the United
Nations against the territorial integrity...of anyfp@pating State’. In addition,
however, the Act also requires, under Article ViWhich pertains to the ‘Equal rights
and self-determination of peoples’ — that thesees8tates ‘respect the equal rights of
peoples and their right to self-determination,ragtt all times in conformity with the
purposes and principles of the Charter of the WdnNations and with the relevant norms
of international law, including those relating &sritorial integrity of States.’

Again, therefore, and as in so many other inteonatiinstruments concerning these
ostensibly incompatible rights, an apparent conélidsts. Employing the approach
discussed throughout this thesis, however, this nodye the case. So long as a State is
in possession of a non-discriminatory governmemd, taerefore respects its peoples right
to self-determination, third states are able tacoorently satisfy their obligations under
both of these principles. It is only when one doet that a potential conflict is
encountered and — in accordance with the wordirtgefespective provisions — the
purposes and principles of the UN Charter, anddlevant norms of international law,
must be considered.

% Emphasis added. See ArticleDieclaration on the Occasion of the Fiftieth Annieaty of the
United Nations G.A. res. 50/6, 49 U.N. GAOR Supp. (no. 49)&tW.N. Doc. A/IRES/50/49
(1995); Article 2 Vienna Declaration and Programme of ActigdConf. 157/24. 25 June 1993.
%9 See above at chapter 3.

" Final Act of the Conference on Security and Co-afien in Europe]l August 1975, accessed
at http://www.osce.org/documents/mcs/1975/08/4044df (last accessed 8 July 2008).
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When considering the purposes and principles otideCharter, however, one must

bear in mind the reticence of its framers — intlighthe situation as it existed at the time,
and for fear of the ‘undue rigidity’ that may hamesued — to elucidate, with any degree
of clarity, many of the terms and provisions wititiras Quane opines, ‘the ambiguity
surrounding the meaning of certain terms was dedibdo enable the Charter to adapt to
changing conditions’* As a result of this, the references made in ther@r to self-
determination, and territorial integrity, were ofedatively vague nature and, as such, it is
proposed, the purposes and principles of the Qharéebroad enough to encompass the
evolution of them — and also, therefore, the refethip that exists between them — which
has occurred in the intervening period.

Such an argument is, it is further submitted, slgoported by the requirement — under
Article VIII of the Helsinki Final Act— that the ‘relevant norms of international law,
including those relating to territorial integrity States’, be considered. As is the subject
of this chapter, the submission is made that orthexfe ‘norms’ would remove a states
ability to rely upon its territorial integrity — drthe concomitant requirement that third
states not take any action directed at dismemberimgpairing it — when, as a result of
its oppression, discrimination or abuse of therfails to observe any of its resident
peoples right to internal self-determination. A®sult, and under these circumstances, it
is suggested, those secessionist groups and thtessare able to take actions in support
of secession that are in conformity — and therefmtanconsistent — with the ‘purposes
and principles’ of the UN Charter, and the ‘relevaorms of international law’.

Additional arguments could also be proffered thatHelsinki Final Act— along with

most other international instruments — only appiee$nternational actors’ and that it is,
therefore, of no relevance to the actions takemimpritieswithin a state. Whilst
acknowledging the accuracy of this proposition,gbat must also be made that this
does not ‘immunise’ the actions of third stateseluding intervention and, arguably,
recognitiorf? — which remain under the regulation of such imsents. As such, it is
important to ascertain whether or not these statesble, under international law, to take
any actions and, if so, which. In general termsl @pon the above logic, it is suggested
that third states can — in addition to the groagplft— take actions that would dismember
or impair the parent states territorial integritge-long as they are taken in accordance
with the remaining requirements of internationa¥ lain those circumstances under
which, for the reasons outlined in this chapteredain people is denied its right to
internal self-determinatiof?.

L Quane, H., ‘The United Nations and the EvolvingtRito Self-Determinationinternational

and Comparative Law Quartetlyol. 47, 1998, 537 at 542.

"2\Whether recognition constitutes intervention dejsampon whether one accepts the
‘constitutive’ or ‘declaratory’ theory — see belavppl36-137.

" The act of recognition, for example, is dealt vifthmore detail later in this chapter — see
ppl36-137 — and arguments pertaining to the legmlodi force will almost inevitably materialise
when third states employ it in support of the ssicgssts’ aspirations. Irrespective of whether or
not the supported ‘people’ possess a right to eateself-determination, these actions must still
be taken in accordance with the remaining requirgsnef international law.
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DOCTRINE

A large, and ever growing, number of academic comaters* have also recognised and
endorsed — to various degrees — the evolution risteace of a ‘limited’ or ‘conditional’
right to external self-determination. Hugo Grotwes one of the first to do so, when he
mused that a portion of a State’s population coatdwithdraw from it unilaterally,
‘unless it is evident that it cannot save itseléity other way’® Many have, since then,
articulated similar arguments, based predominarityn one or many of the following
bases: survival — as per Grotius — discriminatgppression, and/or abuse. It is not
necessary to explore each of these in great depthd present purposes; a cursory
overview of the most important, and the themeshhat generally underpinned their
creation and evolution — particularly in recentrgeawill suffice.

A majority of the arguments proffered in recentrgda favour of an oppressed or
discriminated against minority’s right to secedeénbeen made by reference to the
provisions of théeclaration on Friendly Relationsnd, in particular, a ‘reverse reading’
of Paragraph 7 of Principle 5 — also referred tthassaving claus€® The ‘very

essence of Paragraph 7’, Radan and Pagkmiint out:

is that a state’s territorial integrity is assuosdly under certain circumstances. These
conditions require that state to conduct itseli imanner that does not result in certain
groups within it being subjected to particular ferof discrimination. If groups are
subjected to such discrimination they are entittesecedé’

™ Although far from exhaustive, see, for exampleai@icher, D., ‘The Imprint of Kosovo on
International Law’ ILSA Journal of International and Comparative Lavol. 6, (2000), 541 at
541; Crawford, J., ‘The Right of Self-Determinationinternational Law: Its Development and
Future’, in Alston, P. (Ed.Reoples Right§Oxford: Oxford University Press, 2001) at 64-5;
Epps, V., ‘Self-Determination After Kosovo and E&snor’, ILSA Journal of International and
Comparative LawVol.6, (2000), 445 at 449; Knop, KDjversity and Self-Determination in
International Law(Cambridge: Cambridge University Press, 2002¥aKiumbaro, D., ‘The
Kosovo Crisis in an International Law Perspect®elf-Determination, Territorial Integrity and
the NATO Intervention’, 16 June 2001, accessedtpt/www.nato.int/acad/fellow/99-
01/kumbaro.pdf (last accessed 11 April 2008) atN\ethda, V.P., ‘Self-Determination and
Secession Under International La®enver Journal of International Law and Poljdyol.29,
No.4, (2001), 305 at 310; Cassese, A., above i, MitCorquodale, R., ‘Self-Determination: A
Human Rights Approachinternational and Comparative Law Quarteriol.43, Issue 4,
(1994), 857 at 879-80; Kamenu, O.S., ‘Secessiortlam&ight of Self-Determination: An OAU
Dilemma’, (1974) 12ournal of Modern African Studig855 at 360-2; Orentlicher, D.,
‘Separation Anxiety: international responses tmetkeparatist claims’, (1998), Xale Journal
of International Law 1 at 48-50; Suzuki, E., ‘Self-Determination andntl Public Order:
Community Response to Territorial Separation’, @916Virginia Journal of International
Law, 779 at 807; Nanda, V.P., ‘Self-Determination Unitkternational Law: Validity of Claims
to Secede’, (1981), 1Base Western Reserve Journal of International ,L26V at 269-70, 277-9.
> Grotius, H.De Jure Bellis Ac Pacis Libri Trgd646), Il, c. VI, para. 4.

® For a discussion of this, see above at pp24-26ppth21-124.

" Pavkové, A., Radan, PCreating New States: Theory and Practice of Sece¢Eingland:
Ashgate, 2007) at 235.
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Buchheit also staunchly supports a ‘peoples’ righitemedial’ secession. He cites the
ability of ‘the totality of the citizens of a State overthrow their government ‘when it
becomes insupportable’, and suggests that minesteuld — similarly, and upon the
following logic — be capable of removing themselifesm a regime which is particularly
burdensome to thenf®

When the tyranny is universal, one speaks of tivemgonent being attacked; when the
oppression is discriminatory, it is the State — niegi the territorial integrity of the State
— which suffers the assault. In both instances sttessionist would argue, the
underlying principle is the same. This image &f 8tate as a privileged but not
unassailable entity has apparently now been aatéytéhe international community.

As such, he suggests, the international commumisyatcepted that, ‘in cases of extreme
oppression’, secession remains a viable opfioklore specifically, he proposes, a
scheme exists under which:

...corresponding to the various degrees of oppressfticted upon a particular group
by its governing State, international law recogmiaeontinuum of remedies ranging
from protection of individual rights, to minorityghts, and ending with secession as the
ultimate remedy At a certain point, the severity of a State&atment of its minorities
becomes a matter of international concern... [whinhy finally involve an international
legitimation of a right to secessionist self-detigtation as a self-help remedy by the
aggrieved group (which seems to have been the agipaf the General Assembly in its
1970 declaratior?:

As already mentioned, this approach — or slighiatians of i? — has been widely
accepted within the international legal commufiftyThe general proposition

8 Buchheit, L., above n34, 220-21 — Buchheit stdtas ‘The nature of modern governmental
authority is that it can, in principle, be alte@ddissolved if it becomes an insupportable burden
on those governed. Recognizing the prevalenckeskt sentiments, the law of nations has
carefully avoided being put in a position of gudesing the integrity of incumbent governors
against the revolutionary demands of their own feop ruler might be entitled (under the
broad legal doctrine of noninterference) not toehhis position subverted by other States for
their own ends, but he must manage his relationsftiphis own constituents without the
support of international law. From this sound itiad, the secessionist must make one crucial
leap. If international law makes no objectiontte totality of the citizens of a State overthrowing
their government when it becomes insupportable, sttould it object to a segment of the
population attempting to remove themselves fromginme which is particularly burdensome to
them? Indeed, because the minority has no rigtggtace the government of the whole State
(which might, after all, be acceptable to the migjirit must have recourse to neutralizing only
that portion of the government’s power directethatn — and that may entail separating
themselves physically from the State.’

" Ibid 221.

% pid 222.

& |bid.

82 See, for example, the discussion below — at pdBPB- of this right as an extension of the
right of colonial peoples to externally self deteren

8 See n74 above.
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underpinning the majority of them is that ‘thereymeell be situations in which a

minority people may have a right to secession tienaldaw and politics due to their
demonstratable inability to achieve establishelts@f self-determination guaranteed by
law’,®* however some have articulated it in a slightljed#nt — and, some would
suggest, less soufrd- fashion than those commentators above. Integgtfor

example, some justify their doing so on the bdsas the oppression and discrimination
committed by the central government creates at®tughat could be referred to as
‘internal colonisation’. Whilst submitting that&usituations are ‘very much the
exception’, Crawford — for example — contends that:

...there remains the possibility that a particulasgde may be treated systematically by
the central government in such a way as to becomaffect, non-self-governing with
respect to the rest of the state. By analogy ®i#hResolution 1541 (XV), Principle IV,
if they are arbitrarily placed in a position ortsgof subordination, the question of
external self-determination is surely raised. Meees grossly discriminating against the
people of a territory on grounds of their ethniigior or cultural distinctiveness may
effectively single out and thereby define the tergi concerned as non-self-governing
according to existing criteria, reinforcing or evanstituting the case for external self-
determination by the people of that territ8ty.

A similar notion was expounded by Héctor Gros Bbpithe Special Rapporteur of the
Sub-Commission on Prevention of Discrimination &ndtection of Minorities —in a
report submitted by him regarding the right of pesgo self-determination. The report
focused predominantly upon the right as it pertiteethose under colonial and alien
domination, however he did mention — briefly, angbassing — that it may also apply to
those seeking secession from existing Statetie Ifuggested, ‘beneath the guise of
ostensible national unity, colonial and alien daation does in fact exist, whatever legal
formula may be used in an attempt to concealétyigiht of the subject people concerned
cannot be disregarded without international lamgeiiolated.*” TheDeclaration on
Friendly Relationshe pointed out, ‘uses particularly apt languamggpelling out this

idea’' &8

Further support for this notion — which resemblesy\closely that of the ‘qualified’ right
of secession for severely oppressed peoples —e&yuhd in the comments of Franck,
who submits that, when a minority

8 Franck, T.M., ‘Opinion Directed at Question 2 lnétReference’, in Bayefsky, A.FSelf-
Determination in International Law: Quebec and Lass LearnedThe Hague: Kluwer Law
International, 2000) at 79, para. 2.13.
% See, for example, the comments ofRegégarding the ‘artificiality’ of some of these
approaches, in RgiD., above n60, 328.
8 Crawford, J., ‘The Right of Self-Determinationlirternational Law: Its Development and
Future’, in Alston, P., (ed.Reoples RightgOxford: Oxford University Press, 2001) at 65-5.
87 Gros Espiell, H.The Right to Self-Determination: ImplementatiotJafted Nations
8RsesolutionsUN doc. E/CN.4/Sub.2/405/Rev.1, 1980, p.10, Béxa.

Ibid.

-127 -



within a sovereign state — especially if it occepaediscrete territory within that state —
[is] persistently and egregiously denied politiaat social equality and the opportunity
to retain its cultural identity...it is conceivableat international law will define such
repression...as coming within a somewhat stretchéditien of colonialism. Such
repression, even by an independent state not nigrthalight to be ‘imperial’ would
then give rise to a right of ‘decolonizatidfi’.

Franck did, however — during his tenureaasicus curiagn Re Secession of Quebec
broaden his approach somewhat, acknowledginghieaight of all peoples to self-
determination — as conferred under Article 1 ofrémpectiveJnited Nations Covenants
on Human Right§ — ‘although not normally tantamount to a righsezession’, may
afford, ‘in special circumstances of oppression.eraedial right to secede with the help
of the international systerm"

THE STATUS AND ELEMENTS OF THEPROPOSEDCUSTOMARY RULE

As such, it is suggested, support for a ‘remediatgualified’ right of secession is not
only substantial, but also increasingly prevaldtg.existence has apparently been
accepted, to various degrees, in each of the alewioned areas — judicial decisions
and opinions, instruments of international law, dodtrine — and, it is further submitted,
its elucidation in each of these has become gradomare forthright and direct. In light
of this, Raé suggests, there is ‘general agreement on theitdig parameters’ of the
right, which can — in a nutshell — be abridged ihi@ following synopsis:

(a) there must be a people which, though forming a mizaeminority in relation to the
rest of the population of the parent State, formsagority within an identifiable part of
the territory of that State;

(b) the people in question must have suffered grievaasgs at the hands of the parent
State from which it wishes to secedarence de souveraingt&onsisting of either

(i) a serious violation or denial of the right ofdmal self-determination of the
people concerned (through, for instance, a patitdiscrimination), and/or

(i) serious and widespread violations of the fundaaldruman rights of the
members of that people; and

8 Franck, T.M., ‘Postmodern Tribalism and the RighSecession’, in Brolmann, C., Lefeber, R.
& Zieck, M., (Eds.)Peoples and Minorities in International Laihe Hague: Martinus Nijhoff,
1993), 3 at 13-14.

% For a discussion of these, see above at pp23-24.

%1 See Franck, T.M., ‘Opinion Directed at Questionf Zhe Reference’, in Bayefsky, A.F., above
n84, 79, para. 2.13 — Franck points out, as an pbarthe rights conferred upon ethnic, religious
or linguistic minorities under Article 27 of ti&ovenant on Civil and Political Rightand the

fact that, when ‘these rights are grossly denieeljnternational legal and political system may
actually intervene to help the oppressed populatameve its legal rights through secession or an
enforced change in their governance.’
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(c) there must be no (further) realistic and effectermedies for the peaceful settlement
of the conflict?

One aspect of this ‘summary’ which has not yet t&eFssed, but which is of the utmost
importance, is the requirement that secession lmmlgonsidered as a ‘last resort’ — or, in
other words, when there exists no other ‘realistid effective’ alternative. This
element is crucial, not only in assessing the ilegity of those claims made to
independence, but also as a safeguard againgirgra@ature’ recognition of prospective
states when other alternatives — under which thigdgal integrity of the parent state
could be maintained — remain viable, and alsogfioee, the threat of ‘infinite secession’
— fears of which were discussed abde.

State Practice

The final, equally crucial, phase of this analysi determine whether or not state
practice supports or jettisons the existence afrilght. As was mentioned at the outset,
the presence afpinio juris or state practice is relatively meaningless inaghgence of

the other — the two are contemporaneously necessérg creation of a rule of

customary international law. Having said that, beer, and before the landscape of state
practice is assessed, it is important to point @oute again, the slightly varied role that
the two play in the formation of customary law fire realm of self-determinatidh- as

one commentator has pointed out, in ‘the humartsifield, a strong showing @fpinio

juris grgay overcome a weak demonstration of state peatdiestablish a customary

rule.’

With this in mind, the following section will seéx demonstrate that — through both
recognitionand non-recognition — the practice of states can, amyrcases, be
characterised as conforming with the above disclggmio juris, and that, in light of the
manner in which customary law in this area is fatptbe relationship between the two is
arguably sufficient to have established the abogatimned rule permitting secession, as
a last resort, in the wake of serious violationa peoples fundamental human rights, or
their right to internal self-determination. In dgiso, however, and as a result of the

2 See Rai, D., above n60, 332.

% Nanda has also emphasised the importance ofethisrement, reiterating ‘that claims to
secession must only be considered as a last rgBert it is clear that ethnic groups cannot live
together and it is equally clear that the groujntlag secession makes a compelling case
because of its perceived deprivation of human sighthin the larger community’ — see Nanda,
V., ‘Revisiting Self-Determination as an Internaté Law Concept: A Major Challenge in the
Post-Cold War Eralnternational Law Students Association Journalraétnational and
Comparative LawVol. 3, (1997), 443 at 452.

% See, for example, the comments cited above at p85.

% For a discussion of this, see above at pp116-118.

% Kirgis, Jr., F.L., ‘The Degrees of Self-Determinatin the United Nations Eralhe American
Journal of International Laywol. 88, No. 2 (1994), 304 at 306. See also Kirdr., F.L.,
‘Custom on a Sliding ScaleT,he American Journal of International Lawol. 81, No. 1, (1987),
146 at 149.
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many factors that influence the recognition or mecegnition of any given claifff,it

must also be borne in mind that ‘the mere fact sfiecessful secession is not as such
conclusive evidence of its legality, any more titarfailure is in itself conclusive
evidence with respect to its illegalit}?’ Irrespective, a number of trends can, it is
submitted, be deduced from state practice whichlav@md support to the existence — or
emerging existence — of the aforementioned right.

Bangladesf? is the most often cited, and most generally aezegixample of ‘remedial’
secession® All of the requisite elements — outlined abt¥e- were evident; the
Bengalis — who, it is submitted, were a ‘peopletha legal sense — represented a
majority within the territorial bounds of East Pstkin, were denied their right to internal
self-determination, were subjected to manifest@mmonly documented atrocities at
the hands of the Pakistani Army, and had attemptiedyood faith — to attain their right
to self-determination on an internal basis, befesorting, in the last instance and after
having frustrated all other alternatives, to seifedmination in the external serf8&.In
addition, and relatively importantly, Resuggests that ‘the extreme amount of suffering
of the Bengalis...played a significant role in theemational community’s evaluation of
the legitimacy’ of their claim®® Although not all academics concur that this ves t
sole, or even determinative, factor underpinniregwidespread recognition of
Bangladesh® it is clearly a case which supports — or, at led®és not conflict with —
the existence of a ‘remedial’ right of secession.

Other cases supporting the existence of a ‘remedat to secession are, it must be
said, more equivocal. The ‘extreme reluctancetafeS to recognize or accept unilateral
secession outside the colonial cont€Xtmay, however, merely indicate the
‘exceptionality’ of circumstances in which a rigbtremedial secession will be

" For a discussion of the concept of recognitior, #we role that it plays, see below at pp136-
137.

% Rak, D., above n60, 333.

% For the facts of this case, see above at pp118-119

10 gee, for example, Musgrave, T., above n31, 194ai$cM., ‘Earned Sovereignty: Juridical
Underpinnings’'Denver Journal of International Law/ol. 31, (2003), 373 at 383; Dugard, J.,
Rak, D., ‘The role of recognition in the law and pieetof secession’, in Kohen, Marcelo G.
(Ed.), Secession: International Law PerspectiMgambridge: Cambridge University Press,
2006) at 120.

101 See pp130-131.

192 For a more complete discussion, see:RRi, above n60, 335-342.

1% pid 341.

1% Many point out the role that India played, andhsted interest that they possessed, and also
the many other politico-legal factors which dictdte recognition, or non-recognition, of a
particular prospective states claim to statehdechwford, for example, surmises that ‘different
views can be held as to whether in the circumst&an€&970, the people of East Bengal had a
right of self-determination, whether this was aecak‘remedial secession’ or whether the
acceptance of its secession following the withdtafthe Pakistan Army after the ceasefire of
16 December 1971 merely producef@ia accomplj which in the circumstances other States had
no alternative but to accept.’ — see Crawfordaldove n47, 393.

1% |pid 415.
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recognised — or, if you like, the ‘height at whitte bar has been s&f — as opposed to
an outright rejection, on their part, of its existe. As was pointed out in the above
discussiort®” a number of judicial decisions and opinions attited that the relevant
‘people’ in certain cases did not possess the tmbecede; not because no such right
could possibly exist under international law, bet&use the requisite level of
discrimination or abuse was not present in thosécpéar cases. These decisions are, of
course, those of international judicial bodies dandot, therefore, constitute state
practice in any way. The logic underpinning themhiowever, arguably indicative of
that adopted by States in their determination ofétlvlr or not to recognise a particular
claim. As such, it is submitted, the dearth ofesas which existing States have
expressly recognised another on the basis of aedet right to secession is, again, not
indicative of its non-existence, but rather thetigence to do so in any but the rarest of
cases — in which all of the above mentioned requéres®® have been satisfied.

That is not to say that the right has not playgdr in other secessions, however. A
number of academics have endorsed its applicabilibther cases which — most often as
a result of negotiations, the political nature tdt& creation, and concessions on the part
of failing parent states — have eventually beetifjed on other grounds. Raifor
example, suggests that Croatia possessed — whreas#erted its declaration of
independence on the 8 October 1991 — a ‘qualifigdt of unilateral secessidfi’ He
argues that the secessions of Croatia and Slowenrathe harbinger for the subsequent
dissolution of the SFRY, as opposed to a restitt'fand, as such, he suggests, ‘the
break-up of Yugoslavia took place against the bemkad of an applicable right of self-
determination under international law. This wasardy the view of academics and of
the Badinter Arbitration Commission’, he asselbsit ‘also of the international
community.™* Some also cite the UN-sanctioned interventidmndde facto
intermediate sovereignty bestowed upon the Kurdsadhern Iraq, as a result of the
‘massive human rights deprivations’ that they swffleat the hands of the Iraqi
government as ‘another development that lends ncedi® the idea that a new post-

colonial right to remedial secession may be orpthiat of crystallizing™*3

The international community’s recognition of thesgms — particularly those of
Bangladesh and Croatia — is, in effect,dRaiggests, ‘a mere confirmation of the

1% gee, for example, the comments in Goodwin, MoRfFiProvince to Protectorate to State?
Speculation on the Impact of Kosovo’'s Genesis UperDoctrines of International Law’,
German Law JournaNol. 08, No. 01 (2007), 1 at 5.

197 See above at pp118-121.

198 See pp130-131.

199 See Raj, D., above n60, 342-362 and, in particular, at 362

1%1hid 356-361.

pid 356.

121n May 1991.

13 5charf, M., ‘Earned Sovereignty: Juridical Undamings’,Denver Journal of International
Law, Vol. 31, (2003), 373 at 383; see also Orentlicber ‘Separation Anxiety: international
responses to ethno-separatist claims’, (1998) &8 Journal of International Lawl at 49.
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prevailing doctrine of a qualified right of secessbecause ...in both cases secession
was used as antimum remediunr**

The Consistency of Non-Recognition

Much can also be derived, however, from those nt&siin which the international
community withheld recognition, and the factors ethdifferentiate them from those in
which recognition was, indeed, conferred. The remegnition of Chechnya is, for
example, often cited as an indication of the irdéomal community’s purported lack of
support for a right of ‘remedial’ secession; thggestion being that — in light of the
atrocities that occurred within it — if they argicent to recognise it, they are unlikely to
recognise any such claims.

Some might suggest that ‘power politics’, and noghelse, underpinned the recognition
of Kosovo, and non-recognition of Chechnya; howesdatle, but legally consequential,
differences can also be drawn between these asgshose others in which recognition
was readily conferred. Charney, for example, ditesFRY’s pre-emptive actions ‘to
eliminate the autonomy’ of the Kosovar Albanidfrsthe ‘draconian’ measures that
ensued, the fact that the Kosovar Albanians attedhialll peaceful means at their
disposal to seek an accommodation’ — and which vileeenselves, only rewarded with
‘greater suppression by the Serbs in control oRR¥’ — as circumstances of Kosovo’s
case for which no equivalents can be found in tfrimstances of Chechny&.

In contrast, he suggests, ‘Chechnya’s path to életadation of independence’ was one
‘devoid of any efforts aimed at some negotiatedauunodation’, and underpinned by a
government which had ‘failed to build any viablstitutions of an independent state, and
instead turned to criminal sources of support’ githe period ofle factosecession that
they enjoyed in the power vacuum that was cregped the collapse of the Soviet
Union" These factors may also be indicative, he suggesssdivide between the
Chechen regime and the ‘popular will of the Chegbeople’**® which — in light of the
unified and peaceful action taken by the Kosovdrafllans, particularly before the
formation of the KLA, ‘to preserve their self-dat@nation’ — clearly did not exist in the
case of Kosovd®™

4 Rak, D., above n60, 362-3. Railso cites the absence of an effective governinehese
States — particularly Croatia — at the time ofithegpective recognitions — which were,
importantly, both considered lawful - as eviderta they were not merely recognised &aita
accomplj as Crawford suggested was the case. CE, Raj above n60, 363, with Crawford, J.,
above n47, 393. This fact would also appear tenferce the statements made above, with
regards to the leniency with which the requirenwdrdffective control will often be applied to
States emanating out of a right to self-determimati see above at pp60-62.

15 Including the removal of the autonomy grantechint in the constitution of 1974 — see above
at pp40-41.

16 Charney, J.1., ‘Self-Determination: Chechnya, Kasaand East TimorYanderbilt Journal of
Transnational Law Vol. 34, (2001), 455 at 460-2.

7 1bid 462-3.

18 pid 461.

9 1pbid 463. See also RaiD., above n60, 376.
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As such, it could be argued, the non-recognitio@la¢chnya merely re-enforces the
importance placed, by the international communipgn the requirement that ‘there be
no (further) realistic and effective remedies foe peaceful settlement of the conflict’.
This is not to belittle the disproportionate fostésequently employed by the Russian
military — which was widely condemn&8— to quash the secessionist’'s demands. The
consensus would, however, appear to have beerathatresult of the illegitimacy of the
Chechen claim, the Russians did indeed possesgtti¢o defend its territorial
integrity*?* The abuses that occurred as a result of this a@mpnay haveubsequently
grounded a remedial right to secede, however thidadvalso have been limited by the
Khasavyurt Accord — which suspended secessiom apt#on for the Chechens, for a
five year period which did not end until the 31 Breber 2004%? — and again, after that,
the almost absolute refusal on the part of the B&e@uthorities to negotiate with
Russia-?®

Similar arguments could be advanced with regardse@ttempted secession of Serb
Krajina, from Croatia, in the immediate aftermathhe latter’s attainment of
independent statehood. The principleibfpossidetisvas ostensibly adopted by the
Badinter Commission to prevent any alteration mpbst-independence borders of
Croatia and, therefore, the secession of Serbr&ajlt could also, however, be
contended that, to possess the right of remedialssgon, the minority must suffer
oppression, discrimination, or human rights abagelse hands of the parent state which,
in this case, did not exist until shortly beforetSKrajina declared their independence.
In addition, some further suggest that the actsuisequently taken by the Croatian
government were not sufficiently grave enough agroand a right to secessighand,
possibly most importantly, that the Serbs did nodartake any efforts ‘to find a solution
for the conflict by peaceful mean$®

REMEDIAL SECESSION ANDPOST-COLD-WAR DEVELOPMENTS

The developments and changes — and the concorsitdatpractice — that have occurred
in the post-Cold-War era must also be taken intmawt in the determination of whether
or not a peoples right to remedial secession hadallised as a customary rule of
international law. A cursory overview of the landpe would suggest that international
borders have lost, somewhat, their sacrosanctsstanal that the balance that exists — in
terms of relative importance — between human amdregn rights has continued to

120 5eg, for example, European Parliament of the ESpRtion on the War in Chechnya, 7
October, 1999; Commission on Human Rights, Ressil2000/58, UN. Doc.
E/CN.4/Res/2000/58, 5 April, 2000; Amnesty Inteimaal, Brief Summary of Concerns About
Human Rights Violations in the Chechen Repul@iuntry Report, 5 June, 1996.

121 Rak, D., above n60, 375.

122 For a discussion of this, see: Atrokov, W.T., ‘TKigasavyurt Accords: Maintaining the Rule
of Law and Legitimacy of Democracy in the Russiadération Amidst the Chechen Crisis’,
Cornell International Law Journalol. 32, 1999, 367 at 376-81.

12 Rak, D., above n60, 377-8.

124 Ibid 393.

125 pid.
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weight itself towards the forméf° This much is evidenced by the growing acceptance,
on the part of the international community, of cgpts such as humanitarian intervention
and the ‘Responsibility to Protec¢t’ which both diminish — to varied, but relatively
large degrees — the ability of States to hide lkhimeil of ‘sovereignty’ in the event that
they are unable, or unwilling, to protect the iet#s of their respective citizetts,

While these developments pertain primarily to tke af force by third states to prevent,
or end, humanitarian atrocities, the logic underpig them — and the international
community’s overwhelming acceptance of théta is not irrelevant to self-
determination. It is indicative of the shiftingléace, in post-Cold-War times — between
individual and sovereign rights — that has drivem évolution, and ever-growing
acceptance of the remedial right of secessionorfesacademic notes, the ‘trend of the
post-Cold War era’ has been to make ‘separatioadan self-determination claims
easier than it had traditionally be&f.

RECOGNITION AND EFFECTIVITY

In terms of state practice, we are then faced fidbovo’'s declaration of independence,
and its subsequent recognition by a significantiporof the worlds existing states.
Before concluding, however, upon whether these@astivere taken in accordance with,
or contravention of, international law, some prétiany observations must be made with
regards to the concepts of recognition and effégtiand their roles in the formation of
customary international law.

Recognition

An ‘underlying conflict’ remains ‘over the naturérecognition’*** Some endorse the
constitutive theory — which suggests that ‘the tsgdnd duties pertaining to statehood
derive from recognition by other Stat€8'— while others prefer the declaratory theory —
under which the existence of the new state is me®etlared, so that recognition remains

126 5ee, for example, Mullerson, Riternational Law, Rights and Politics: Developnint
Eastern Europe and the C(Bondon: Routledge, 1994) at 10-13.

12" For a comprehensive discussion of this conceptEsans, G.The Responsibility to Protect:
Ending Mass Atrocity Crimes Once and For, AWashington: Brookings Institute, 2008).
128 0n the changing nature of sovereignty, see, fampte: Maogoto, J.N., ‘A People Betrayed —
The Darfur Crisis and International Law: RethinkMgstphalian Sovereignty in the®21
Century’,Bond Law Reviewol. 19, No. 2, (2007), 102-123.

129 As evidenced by the decision of the World Sumimi2005, to unanimously embrace the
concept — see Evans, G., above n127, 43-50. Aapyidriver in the adoption of the concept by
the World Summit, was its inclusion in then UN Stary-General Kofi Annan’s own report —
see Annan, K.n Larger Freedom: Toward Development, Security Biudhan Rights for All
A/59/2005 (United Nations, 2005), particularly ar@. 135 and annex, recommendation 7(b).
130 Kovéacs, M., ‘Standards of self-determination arahdards of minority-rights in the post-
communist era: a historical perspectivégtions and NationalisnVol.9, Issue 3, (2003), 433 at
448.

131 Crawford, J., above n47, 19.

2 pid 4.
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‘a political act, which is, in principle, independef the existence of the new State as a
subject of international law*® Irrespective, however, of the theory adoptets; it
submitted that recognition must still be given ac@dance with legal principles. As
such, it is suggested, an existing state is ordfjad, legally, in recognising a claimant
state if it fulfils the factual requirements — inding, in those cases in which statehood is
claimed as a result of it, a valid claimegternalself-determination — of statehotd.

It is also submitted, however, that no duty is daupon existing states, to recognise all
of those potential states that satisfy these requents=>> Recognition is a quasi-
political act which — although given in accordamgth the above mentioned legal
requirements — therefore vests, in existing statest insignificant degree of
discretion**® As such, and once the prospective state hafiddithe necessary legal
requirements®’ existing states are — at their discretion — ablegally recognise, or not
recognise, that particular claim. Recognition ofatity as a state before it fulfils these
requirements® is, howeverillegal and could, as a result, constitute an illegal
intervention and a breach of the many provisiosssting that existing states not take
‘any action which would dismember or impair, togadk in part, the territorial integrity or
political unity of sovereign and independent Sta@sducting themselves in compliance
with the principle of equal rights and self-detanation of peoples.and thus possessed
of a government representing the whole people lgghgrto the territory without
distinction’13°

The Legality of Intervention

In addition to premature recognition, existing esatan, possibly, alslbegally intervene

by assisting — usually with military force — théogts of a secessionist group to obtain
their independence. As already alluded to, thetevaould, indeed, appear to ilegal

in the event that they are taken to support a gwaiph does not possess a valid claim to
externalself-determination. When, then, can such actientakeriegally?

133 |bid 22 — citing Chen, T.CThe International Law of Recognition: With Spe&aiference to
Practice in Great Britain and the United Staté®ndon: Stevens, 1951).

134 For a similar position, see: RadanBreak-Up of Yugoslavia and International Law

(London: Routledge, 2001) at 21-2.

1% For an argument supporting this position, seet,Raj, above n60, 428-9.

1% See Rich, R., ‘Recognition of States: The Collagis€éugoslavia and the Soviet Union —
Symposium: Recent Developments in the Practicaaié$Recognition’European Journal of
International Law Vol.4, (1993), 36 at 36 — Rich states that: ‘trming to a full circle, recent
recognition practice has defeated arguments teat tils a legal duty to extend recognition to an
entity bearing the marks of statehood. Recognibiostates is today more of an optional and
discretionary political act than was thought tale case only a year ago.’

137 Bearing in mind, however, the leniency with whidme of them are applied — see Chapter 3.
138 Again, bearing in mind the leniency with which soof these requirements — particularly that
of effective control on the part of the central gmment — have been applied, especially in recent
times: see chapter 3.

139 See, for example, the ‘saving clause’ containatiimtheDeclaration on Friendly Relations
discussed above at pp24-26.
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It is submitted that at least three justificatidmsit exist. The first, and arguably most
significant, again stems from the ‘saving claus®itained within théeclaration on
Friendly Relationswhich apparently only precludes third states ftaking actions

which would ‘dismember or impair’ the territoriaitegrity of the those ‘parent states’
which are ‘conducting themselves in compliance hg principle of equal rights and
self-determination of peoples’, and which are ‘tpossessed of a government
representing the whole people belonging to thédeyrwithout distinction’. As Rai
states, in those instances in which the parerd sats not conduct itself in compliance
with its resident peoples right to self-determioati and so long as it was in accordance
with the other principles contained within the Deation — it might be argued:

a contrariothat third States would be entitled to supporéagbe which attempts to
secede even if such support would eventually ledbe infringement of the territorial
integrity of the target Stafé’

It could, therefore, be argued that the justifigpibf intervention — by third states —is
determinable by the justifiability of the secesswanich it supports and that, as such, the
‘saving clause’ places a caveat — of sorts — omeh®inder of Principle V of the
Declaration of Friendly Relationslit has, alternatively, also been suggestedativailid
‘right of external self-determination’ confers, upthose people possessing it, ‘an
exclusive right or title to govern the relevantitery’ which often — if it is also accepted
that recognition is ‘essentially declaratory inurat — pre-dates the recognition of‘t.

As such, ‘the parent State has lost its title watbpect to the relevant territory and thus
can no longer legitimately claim respect for then@ple of non-intervention in relation
to third States’ actions regarding the secedinigyehif™

Some would also suggest that, if the declarataggy of recognition were adopted, the
act of recognition could not of itself constitutedrvention, since its giving does not
create the State, but merely declares its existeAsesuch, the act of recognition is not
one which impairs the territorial integrity of axigting state and can, therefore, not
constitute an illegal intervention or interferendéis exception would, however, not
immunise other actions taken at the time — sudheagiving of military assistance —
from being characterised as such.

Effectivity

Whether or not it is given in accordance with @rigprinciples of international law, it
can, however, also be observed that recognitiessential if a prospective state is to
function and operate effectively in the internaéibarena. A state that declares its
independence in accordance with international lalwbe rendered relatively impotent in
the absence of international recognition, just a&gte that is widely recognised in spite
of its ostensibly illegal declaration of independenvill not. As the Supreme Court of
Canada stated in its decisionRe Secession of Quebec

140 Rai, D., above n60, 317-8.
141 1pid 364.
142 |bid.
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Although recognition by other states is not, attes a matter of theory, necessary to
achieve statehood, the viability of a would-besestatthe international community
depends, as a practical matter, upon recognitionttgr state&’®

The sentiment espoused in this statement mushoatgver, be construed as suggesting
that factual realities can, in any way, retrospetyi legalise their own creation. As the
Court went on to point out, ‘international recogmitis not alone constitutive of
statehood and, critically, does not relate badkéodate of secession to serve
retroactively as a source of a ‘legal’ right toee in the first placé?** Reiterating the
crucial distinction that exists between ‘the righta peoples to act, and their power to do
so’ — the former is recognised in law, whereaddtter ‘is not necessarily given status as
a right’ — the Court also opined that:

The fact that an individual or group can act iregtan way says nothing at all about the
legal status or consequences of the act. A povegrbma exercised even in the absence of
a right to do so, but if it is, then it is exeraisgithout legal foundatiot®

Put differently, it may be true that ‘successfulaleition begets its own legality®’
however — and as was pointed ouRi& Secession of Quebethis presupposes that
legality follows, as opposed tprecedesthe successful revolutidfi’ Thus, while
subsequent revolutions of the same ilk may be cctieduegally, this could not be taken
to mean that which was initially accomplished ‘veafiieved under colour of a legal
right.”**® To argue otherwise is to suggest that ‘the law bebroken as long as it can
be broken successfully*? or that ‘a subsequent condonation of an initidlggal act
retroactively creates a legal right to engage énatt in the first place?>°

Legal consequences most certainly can, howevery ftom political facts™** and
international law ‘may well, depending on the cir@iances, adapt to recognize a
political and/or factual reality, regardless of thgality of the steps leading to its
creation.*® The recognition of a particular claim — by a gahsal portion of the
international community — may therefore mold, atalie, those situations in which a
right to external self-determination exists andaassult, the legality of those claims
made in the future out of similar circumstance.

143 Reference re Secession of Queli®®8] 2 S.C.R. 217 at para. 142.

144 Reference re Secession of Queli®®8] 2 S.C.R. 217 at para. 142.

145 Reference re Secession of Queli®®8] 2 S.C.R. 217 at para. 106.

146 desSmith, S.A., ‘Constitutional Lawyers in Revotutary Situations’Western Ontario Law
Review Vol. 7, (1968), 93 at 96.

147 Reference re Secession of Queli®®8] 2 S.C.R. 217 at para. 144.

18 Reference re Secession of Queli®®8] 2 S.C.R. 217 at para. 144.

149\Which, the Court pointed out, is ‘contrary to tise of law, and must be rejected’ — see
Reference re Secession of Queli®®8] 2 S.C.R. 217 at para. 108.

150 Reference re Secession of Queli®®©8] 2 S.C.R. 217 at para. 146.

151 Reference re Secession of Queli®®8] 2 S.C.R. 217 at para. 142.

152 Reference re Secession of Queli®©8] 2 S.C.R. 217 at para. 141.
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As such, whether or not Kosovo comes, or has ctoriee accepted as a factual and,
therefore, legal reality in the international commty will not impact upon the legality of
Kosovo’s declaration at the time that it was matllenay — and it probably will — have a
profound effect on the crystallisation of the custoy rule of international law
permitting peoples that also meet the above mestisaquirements®to secede, but will
not retrospectively legalise the actions of Kossveiovisional Institutions of Self
Government in declaring their independence, nosdhaf third states that assisted them.
The legality or otherwise of these acts must berd@hed by reference to the law as it
stood at that point in time and, for this reasbe,dssessment of the legality of these
actions — conducted in the following section — willy take into account that state
practice that had occurred up until that time aicWithe mentioned acts were performed.
If, however, the conclusion is reached that Kossw®claration of independence was,
indeed, illegal at the time at which it was madend also, therefore, the act of
recognition of it by those third states that did-sihen that state practice which
accompanied it will most probably be critical irettietermination of future claims.

THE REMEDIAL RIGHT TO SECEDE ITS STATUS AND APPLICATION TOKOSOVO

Two fundamental questions must be answered in tastieig whether Kosovo’s
declaration of independence was made in accordaiticean existing right, or whether,
alternatively, it merely represented another stefié process of its crystallisation. The
first is whether, at the time at which Kosovo’s B8l8eclared their independence, the
above discussed right — allowing them to secedauably existed under international
law? If it did, the second is then whether thewinstances of Kosovo were such as to
afford this right to the people that resided withih If, however, the first of these
guestions was answered in the negative, the sequoestion becomes redundant, and
must be replaced with that asking whether, asutreSthe international community’s
relatively widespread recognition of it, Kosovo'sataration of independence has
crystallised such a right into being?

Did the Right Exist at the Time of Kosovo’s Dectama?

Whether or not a rule of customary international &xists is, obviously, a highly
subjective question which is, as such, very diffitoi definitively answer. When, for
example, does thesusandopinio juris attributable to a particular rule become suffitien
enough that one can confidently proclaim its exicé®

It is, however, submitted that a right — commomierred to as a ‘remedial right’ — did,
in fact, exist at the time of Kosovo’s declaratiander which a ‘people’, that have
suffered grievous wrongs at the hands of the p&@tate — including the denial of their
right to internal self-determination, and/or ses@nd widespread violations of their
fundamental human rights — may secede, as a dasttt and in the absence of any
further, ‘realistic and effective remedies for fieaceful settlement of the conflic¢t?

133 See above at pp130-131.
154 For a summary of these requirements, see abql80-131.
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Much support can be found for this conclusion thimform of judicial decisions and
opinions, instruments of international law, doatramd legal writings — which is also, it
is further submitted, not inconsistent with thegpie of states — when analysed from the
above perspectiv® — in recent times. This conclusion also takes amicount the
observations of commentators regarding the mam&hich customary rules of
international law are formed in the realm of setetmination — in particular, the unique
roles played byisusandopinio juris— and, in particular, the fact that, in ‘the human
rights field, a strong showing opinio juris may overcome a weak demonstration of
state practice to establish a customary rtrfe.’

Is Such a Right Applicable to the People of Kosovo?

It is further submitted that the circumstancesaumding Kosovo satisfy the mentioned
requirements — as set out abbVe- of the ‘remedial’ right to secede. It was ekshied,

in the previous chapter, that the Kosovar Albanines indeed, a ‘people’ for the
purposes of self-determination which, although fiogra numerical minority in relation
to the rest of the population of Serbia, represeriear majority within Kosovo's
territorial bounds. In addition, they have quitedently been substantially abused at the
hands of, or with the complicity of, the governmehtheir parent state. They had, for
some time — stretching back until well before ther va Kosovo broke out — been
subjected to increasingly oppressive and discritoinyameasures and, as time wore on,
were also increasingly victimised by the Yugoslarcés, who committed against them
serious and widespread — and extensively documertigaidamental human rights
violations. As Robertson surmised:

On 23 Marcf*® NATO reported to the UN (and its figures have méween doubted) that
100,000 Kosovars had been forced from their homéisa previous three months, and
that the number was increasing — evidence thatlirefor mass deportation was
underway. Although killings were not central tdtite goal was ‘depopulation, not
extermination’), this purpose would none the lesgsant to a ‘crime against humanity’
as defined by Article 7(1)(d) of the Rome Statutewas a widespread and systematic
attack directed as a matter of government poli@jireg an ethnic group, and it took the
form both ofpersecutioron racial and cultural grounds andfaifcible transfer of
population(defined in Article 7 as ‘forced displacement o€ fpersons concerned by
expulsion or other coercive acts from the arealiitivthey are lawfully present'§?

155 See the analysis of state practice at pp131-136.

1% Kirgis, Jr., F.L., ‘The Degrees of Self-Determioatin the United Nations EraThe American
Journal of International Laywol. 88, No. 2 (1994), 304 at 306. See also Kirdr., F.L.,
‘Custom on a Sliding ScaleT,he American Journal of International Lawol. 81, No. 1, (1987),
146 at 149.

157 See pp130-131.

138 Just before NATO intervened.

159 Robertson, G Crimes Against Humanit{Australia: Penguin Books, 2006) at 480.
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Primarily as a result of this, Marti Ahtisaari ctunded — in the&Comprehensive Proposal
for the Kosovo Status Settlen&ht that reintegration into Serbia was not, given th
circumstances of the situation, a viable optionkosovo’s final statu$®* To have
recommended the alternative, it is suggested, woae been — to borrow and change
the context of a metaphor coined by Robertson A ‘Ekleaving the fox in charge of the
hen house with a reminder of its duties towardsctiiekens.*®?

Finally and, possibly, most importantly, the Koso#¢ébanians had apparently frustrated
all of the realistic and effective remedies avd#ao them for the peaceful settlement of
the conflict’®® Marti Ahtisaari — the Secretary-General's SpeEiaoy for the future
status process for Kosovo — concluded as sucht-alhavenues had been exhausted’ —
as a result of the failure of the ‘17 rounds ogdirtalks and 26 expert missions to
Belgrade and Pristina’ that he had carried'8tigs did the ‘Troika®® which also

oversaw — from August to December, 2007 — futilgatiations between the Government

of Serbia and the Kosovar Albaniali8.

As a result of this, it is suggested, a right eimedial secession’ — as set out above —
does, indeed, exist under international law andh&more, was one possessed by the
people of Kosovo at the time that their PISG dedats independence from Serbia. As
such, recognition of it became a viable, and legatlion for existing states, whose
actions, as such, did not constitute an unlawfi@rirention or, therefore, a contravention
of international law. On the contrary, their renttipn of Kosovo's claim is, it is

10 The official ‘comprehensive proposal’ is an addendo the Letter dated 26 March 2007 from
the Secretary-General addressed to the Presidém &ecurity Council, UN Doc.
S/2007/168/Add.I (2007).

161 See the Report of the Special Envoy of the Segr&aneral on Kosovo’s Future Status, UN
Doc. S/2007/168 (2007).

182 Robertson, G., above n159, 166.

183 Bearing in mind, however, the suggestions madsonye commentators — particularly those
that advocate the primacy of state sovereigntyat-ttie requirements set out in the Rambouillet
Accords could never have been accepted by the Yaggsvernment — see, for example, the
comments of former US Secretary of State, Henrgikger, that ‘Rambouillet was not a
negotiation--as is often claimed--but an ultimatukissinger, H.A., ‘New World Disorder: The
lll-Considered War in Kosovo has Undermined Refaiwith China and Russia and Put NATO
at Risk’, NewsweekMay 31, 1999, accessed at http://www.newsweekidt®8424/page/l, last
accessed 6 November, 2008, at 2.

184 D'Aspremont, J., ‘Regulating Statehood: The Kos8tatus Settlementl,eiden Journal of
International Law 20 (2007) 649 at 651 — citing the conclusionthefVienna high-level
meeting, 10 March 2007, UN Doc. UNOSEK/PR/19 (20@nd the Report of the Special Envoy
of the Secretary-General on Kosovo's Future Statisexed to the letter of the Secretary-
General addressed to the President of the Secwitycil of 26 March 2007, UN Doc.
S/2007/168 (2007), Paras. 1-2

15 Made up of the EU, Russia, and the U.S.

1% See the Report of the EU/U.S./Russia Troika oroiosDecember 4, 2007, accessed at
http://www.ico-kos.org/pdf/Report%200f%20the%20E\$-U
Russia%20Troika%200n%20Kosovo.pdf (last accesskrdy42008). For some background
discussion on all of these failed negotiations,as®ve at pp50-51.
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contended, further evidence of the existence ehzedial right of secession and, as such,
represents a mere solidification of it.

Does a Remedial Right of Secession Exist in tleemfith of Kosovo’s Recognition?

This is a somewhat moot question given the abowtersantention that it, in fact,
already existed at the time of Kosovo’s declaratbmdependence. Given, however,
the difficulties — alluded to above — in ascertaghwhen, exactly, a rule of customary
law crystallises into being, it is one which watsasome brief comment.

Adopting similar logic to that underpinning the abanade submission — that the
international community’s relatively widespreadaguition of Kosovo’s declaration of
independence solidifies the existence of the rgittcould, alternatively, be argued that
the right did not exist at the time of Kosovo's ldeation of independence, but that the
international community’s acceptance of it brougintcrystallised, it into beintf” The
conclusion that one reaches on this point depegmassipally, upon the extent to which
they suggest the law had developed when Kosov@ksudgion occurred.

Remembering again the subjectivity that taints @myclusion concerning the extent of
the rights evolution, this — somewhat philosophiegbint need not be elaborated upon
in this thesis. Save to say that, if such a rdjtitnot exist at the time of Kosovo's
declaration, it almost certainly must in its aftatin Kosovo’s declaration of
independence in 1991 was expressly refused, yeirtl2008 widely accepted — what, in
this period, has changed? The answer to this ignesan, without doubt, only be found
in the bloody, Milosevic written, pages of the @t recent history.

CONCLUSION

It has been said that a static law, ‘like watea ipond’, must inevitably ‘stagnate until it
grows noisome®® With this in mind, the International Court of fius has emphasised
the ‘continuous evolution of international law’,cathe relevance of this trend in
determining the law applicable to any given c&&elin this somewhat fluid environment,
very few concepts have evolved as readily, or ésnsively, in recent years as that of
self-determination. In light of this, it is obvisly very difficult to define — or
‘photograph’ — where exactly the law as it pertamself-determination sits at any given
point in time and, therefore, what options it beastapon its holders. A degree of
uncertainty will, however, inevitably accompany tteelopment of any law;

167 See, for example, the comments of Quane, who igusghe likelihood of a ‘remedial right’
of secession existing under international law, vl suggests, alternatively, that it may be ‘an
evolving principle of international law in whichsmstate practice in Kosovo may contribute to
its further evolution’: Quane, H., ‘A Right to Sédfetermination for the Kosovo Albanians?’,
Leiden Journal of International Lawol. 13, 2000, 219 at 224.

1% De Waart, P.J.I.M., Peters, P., Denters, E., [Elfgernational Law and Development
(Dordrecht: Martinus Nijhoff Publishers, 1988) &t 1

%9 Barcelona Traction CaséCJ Reports1970 at 33.
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particularly in areas — such as this — in whichesag the factual sense, are so inexorably
unique.

The suggestion was made in this chapter that agdéhright’ to secede did, indeed,
exist at that time at which Kosovo’s PISG declatesir independence from Serbia. In
accordance with this right, it was suggested, tmos®rities that had ‘suffered grievous
wrongs at the hands of the parent State’, or had denied their right tmternal self-
determination, could, as a ‘last resort’, secedmftheir parent state in accordance with
their right to self-determination. In additionwas contended, the circumstances
surrounding Kosovo were such as to satisfy theisgglelements for the ‘remedial right’
to vest in the Kosovar Albanians — as the subjeopfe — and, as such, to render their
declaration of independence — and, vicariouslystoee, the subsequent recognition of it
by third states — a legal act under the principfasternational law as they existed at that
time. The relatively widespread recognition ofitlteclaration is, it was submitted,
additional evidence of this fact, and further sifiks the existence of this right as a rule
of customary international law. In the alternatitevas also suggested that those who
doubted the existence of the right prior to thenévysurrounding Kosovo’s attainment of
independence must surely question, in its afterpvaltiether or not this remains the case.

Irrespective, however, of whether or not Kosovasldration of independence was made
in accordance with an existing right of internatiblaw, or merely represented another
step in the crystallisation of it, it offers — asase study — an invaluable insight into the
height at which the bar has been set with regardiset requisite level of discrimination

or oppression that must exist before the rightct f/ests. Its lofty elevation may, to
some, be worrisome — after all, one life lost issBuone too many — but it may also be a
necessary compromise to alleviate the concerrisosktsuggesting that an acceptance of
it will inevitably result in ‘infinite’ secessionsn a global scale.
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CONCLUSION

The law as it pertains to self-determination hassesits inception, continually
developed, but has seldom been faced with the saseetwice. Many have, as a result,
labeled those cases in which it applied ‘exceptjonsan attempt to prevent the
formation of any general rules which, if misappliethy encourage separatism and, as
such, create — as opposed to stifle — internallictnfSuch logic presupposes, however,
that separatists would not act without legal jisation and, also, that an absence of law
is preferable to the existence of one which islaing less than certain. This thesis does
not concur.

It is out of this uncertainty — concerning, in pautar, the relationship between a States
right to territorial integrity and a people’s rigiat self-determination — that many of the
world’s most bloody conflicts have been borne, antlof the failure to resolve it that so
many remain with us. One of the most often suggkstnd ardently supported solutions
— and the one proposed in this thesis — is a comigeomost often referred to as a
people’s right to remedial secession. Despitetrmnotation that the right initially vests
in a people, and therefore acts to the detrimettieftate, it actually confers primacy
upon a States right to their territorial integrityhis right only lapses, and the peoples
right to self-determination — in the external sensberefore only vests, in the event that
the central government has failed to observe giglemt peoples right to internal self-
determination.

This right — which, as alluded to, vests only ia #ftermath of certain specific
circumstances — would therefore offer separatistisgpvernments alike an incentive to
avoid violence and engage with the other by makteg respective rights to self-
determination and territorial integrity contingengon it. Although it would be naive to
expect all parties to all conflicts to considenithis manner — just as it is to expect that
international law is observed by every State imgwease — the prevention of but one
conflict, and the saving of but one life, is suralgufficient prize.

As a result of the proposal, made in this theba, this right had crystallised as a rule of
customary international law, and other subsidiatedninations, it was finally submitted
that Kosovo’s declaration of independence was,addigal under the provisions of
international law as they stood in the early staijéX¥)08. These subsidiary
determinations were that such an outcome was eotyzted under the provisions of
UNSC resolution 1244, and that the nascent statesatisfied the generally accepted —
and also evolving — requirements for Statehoode mbst significant and consequential
aspect of this conclusion is, however, its acceggant the right to remedial secession,
and the emphasis that it places upon its evolutigacent years.

The development of the right to self-determinatias been substantial under the
guidance of the United Nations. Its advancemetiténwvake of the Cold War’s ending
has, however, been unparalleled. This period Isassgen an ever-increasing emphasis
placed upon human rights — in both the domesticiatednational arenas — and the
international community’s concomitant right, or yiub protect them in an occasionally
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proactive fashion. The transformation and accejgtanfi a peoples’ right to self-
determination may, for example, and although itda=irred over a relatively protracted
period of time, be analogous to that which has epamied the pronouncement of the
‘responsibility to protect'’® Both doctrines encapsulate the notion that Statesn
primary responsibility for the welfare and righfstteeir respective inhabitants, but also
the reminder that it may pass — in those instaircesich States are unable or unwilling
to fulfill it — to the international community.

It is against this post-Cold War background of foxdi and legal advancements that the
legality of Kosovo’s declaration of independencand vicariously, therefore, the state of
the law at that time at which it was made — mustidtermined.

THE LEGALITY OF KOSOV3 S CLAIM

This thesis submits that Kosovo’s declaration dependence was, and is, legal under
the framework and provisions of international lawhis conclusion is based upon the
subsidiary propositions that UNSC resolution 1244hile not, in and of itself, providing
a justification for it — did not preclude it; thidbsovo, as defined within their declaration
of independence, satisfied the generally accemgdirements of Statehood; that the
Kosovar Albanians were a ‘people’ in possessiothefright to self-determination, and;
that, as a result of the Serbian Governments acbwear the preceding decades, this right
conferred upon them the ability to declare themeselvin spite of the Serbian States
right to territorial integrity, and passionate @sts — an independent State.

With regards to the first of these propositiong, sibmission was made that resolution
1244 does not prohibit — nor, however, promote sd<o’s declaration of
independenc&’’ The transient wording of it emphasises, it waggssted, the temporary
nature of its provisions and, therefore, thoserements in existence as a result of
them. Although not conferring upon the Kosovaraktans a right to declare their
independence, it failed to exclude it as an optamd therefore transferred the question of
the declarations legality into the sphere of ind¢ional law in the more general sense.
This conclusion is in accordance with the relagivelcently considered notion of ‘earned
sovereignty’, or ‘conditional independence’, unddrich a sub-state entity — such as
Kosovo — may become eligible for independence ateinational recognition upon their
acquisition of ‘sufficient sovereign authority afuthctions’*? As a result, it was

170 See discussion at pp135-136.

1 On this point, see Borgen, C.J., ‘Kosovo's Dedlaraof Independence: Self-Determination,
Secession and Recognitioihe American Society of International Law Insjghblume 12,

Issue 2, February 29, 2008, accessed at http://asikarg/insights/2008/02/insights080229.html
(last accessed 16 May 2008).

2 \villiams, P., ‘Earned Sovereignty: The Road todkéng the Conflict Over Kosovo’s Final
Status’,Denver Journal of International Law & Policy/ol. 31:3, 2003, 387 at 388. Such
functions includeinter alia, ‘the power to collect taxes, control the develeptrof natural
resources, conduct local policing operations, naaina local army or defense force, enter into
international treaties on certain matters, maintapresentative offices abroad, and participate in
some form in international bodies’ — see WilliamRs, Scharf, M., Hooper, J., ‘Resolving

- 144 -



concluded, the pertinent question is then whetineisame is true under the established
guidelines of international law?

The first point to be pondered in response todhisstion is whether Kosovo, as defined
in their declaration of independence, satisfiesggerally accepted requirements of
Statehood? The submission was made that the riadatndoes, indeed, satisfy those
requirements set out in tiontevideo Convention especially in light of the leniency
with which borderline cases are so often assesselight of the heightened importance
of human rights and self-determination in more nétenes, it has, however, also been
suggested that an entity should, before its clainsfatehood is approved, satisfy the
international standards and expectations that exiktregards to these concepts.

That pertaining to the protection of human riglstshiowever, difficult to assess in
advance and, although Kosovo’s Prime-Minister —HitasThaci — stressed, in the lead
up to Kosovo’s declaration of independence, theotgmce of them in an independent
Kosovo, time will be the only true judge of the gaion underpinning his rhetoric.

If these propositions are accepted, the focus th@ves on to the Kosovar Albanians
right to self-determination and, in particular, whier they possessed one and, if so, what
exactly it allowed them to do? The first of thesalyses — concerning whether or not
the Kosovar Albanians can, and do, constitute apje — focused upon four subsidiary
matters: does the term ‘people’ refer only to thére population of a state or territory, or
can it also include sub-state entities; what charetics must groups possess before they
can be characterised as a ‘people’; which ‘selthiesrelevant ‘people’ for the purposes

of self-determination — and can there be more e}’ and; do groups that otherwise
satisfy the suggested requirements of a ‘peopss this status by virtue of the fact that
they are also a minority within the state from whibey are attempting to secede? As a
result of the conclusions reached upon these msattex overarching submission was
made that the Kosovar Albanians can, and do, dotesth ‘people’.

The question is then begged as to what this rigtatils — does it, for example, confer
upon its holders a right to cultural, economic, andial respect; autonomy;
independence; a combination of these; or sometmitigely different? Most specifically,

Sovereignty-Based Conflicts: The Emerging ApproaicBarned SovereigntyDenver Journal

of International Law & PolicyVol. 31:3, 2003, 349 at 350.

173 Dugard, J., Raic, D., ‘The role of recognitiortte law and practice of secession’, contained
within Kohen, Marcelo G. (Ed.pecession: International Law Perspectivgsambridge:
Cambridge University Press, 2006) at 96 — thedeoasitsupport their position by reference to the
Guidelines on the Recognition of New States in &asEurope and in the Soviet Union which
was issued by the European Community in 1991, tarest extended Yugoslavia, which sought to
make recognition of States dependent on compliwitteinternational norms relating to self-
determination, respect for human rights and théegtion of minorities.’

" |In other words, if many groups contained withistate satisfy the suggested requirements of a
‘people’, and there is some overlap between themgpg, which one — or ones — possess the right
to self-determine?
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in this case, does it confer upon the Kosovar Aiiras)’ an ability to unilaterally
secede? The submission was made within this thestishe Kosovar Albanians did,
indeed, possess what is most commonly referred to'@medial right’ to secede at that
time at which Kosovo’s PISG declared their indemme from Serbia and that, in
accordance with this right, their declaration afépendence — and also, therefore, third
state recognition of it — was legal under the pmris of international law as they existed
at that time.

THE CONSEQUENCES OF AMCCEPTANCE OF A‘REMEDIAL RIGHT’ TO SECESSION

This ‘remedial right’ to secession which, sdffesuggest, has evolved — and possibly
even crystallised — into a rule of customary inéiomal law, allows those ‘people’ that
have suffered ‘grievous wrongs at the hands optrent State from which it wishes to
secede’ — including the denial of their right tteimal self-determination, and/or serious
and widespread violations of their fundamental humghts — to break away, as a ‘last
resort’ and in the absence of any further, ‘re@liahd effective remedies for the peaceful
settlement of the conflict.*’

It confers primacy upon — or, if you like, a presuion in favour of — the parent states
right to territorial integrity, but makes it congjant upon their compliance with the
principles of equal rights and self-determinationl,aas such, their possession of a
government representing, without distinction, thelg people belonging to it. In the
absence of such government, it is suggested, gsumption is displaced, and the
peoples right tanternal self-determinatiol® morphs into one which can be exercised on
anexternalbasis.

The benefits attributable to recognising the existeof this right cannot be overstated. It
will, possibly, instill in those leaders of oppregsand/or discriminatory regimes the
reality — emerging in various forms throughout inegional law — that the international
community is watching, and is willing to take actitm prevent the fundamental human
rights of it citizens from being abused. Givemr,dgample, those events that have
recently transpired in the regions of Abkhazia angharticular, South Ossetia, in
Georgia, and the Tamil region of northern Sri Lankhas become increasingly evident
that a degree of certainty is urgently required what is an undesirably fluid area of law
— to prevent a ‘thawing’ of frozen territorial cdinfs the world over. By recognising the
existence of this right, and placing parametergheractions that both parent and third
states can undertake in these situations, it iethogome of the many lives lost as a result
of them may be saved.

> Who, it was concluded in chapter 5, constitutpesople’ for the purposes of self-
determination.

7% Including this writer — see chapter 6.

7 For a summary of these requirements, see abqyepaB0-131.

18 Which, it is submitted, all ‘peoples’ possess e above at chapters 5 and 6.
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