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ABSTRACT

This work is divided into four broad chapters. The first,
discusses historical background to the concept and the rules govern-
ing nationalization of foreign-owned property in general, the second
chapter deals with the question of payment of compensation for
nationalized foreign-owned property, the third is concerned with the
ro]é of foreign investments in African economic development and lastly
the fourth chapter is devoted to case studies of nationalization measures

in respect of selected African countries.

Regarding the rules of international law governing nationalizat-
ion measures, it is argued in the first chapter that, before the
Second World War, when nationalization measures were not popular,
international Taw concerned itself more with general acts of exprop-
fiation of private property. Although expropriation is related to the
concept of nationalization, the two however, are distinct legal

phenomena.

It was during the Middle Ages that,fnternationa] Taw developed
rules to regulate expropriation acts. The rules which emerged,
required that expropriation be carried out in furtherance of public
purpose and upon payment of prompt adequate and effective compensation.
This rule is attributed to natural law, the rationale of which is the

protection of the "acquired rights" (droits acquis).

After the Second World War, when acts of nationalization became
popular, the same rule developed during the Middle Ages to regulate
acts of expropriation was applied to regulate and protect foreign
investors from acts of nationalization by the host states. It was
therefore claimed that like expropriation, nationalization is Tawful

if it is carried out in furtherance of .public purpose and is



accompanied by payment of adequate, prompt and effective

compensation and without discrimination.

This principle has been stated in all leading text books, in
statements issued by foreign offices of capital exporting nations,
in bilateral commercial treaties, in conventions drafted by inter-
ngtiona] agencies, in judgments of national courts and in statements
issued by foreign offices of capital exporting nations, and in

statements issued by multinational ‘corporations.

Although the requirements of public purpose and non-discrim-
ination have been readily accepted by the international community,
the rule which requires pa&ment of prompt, adequate and effective
compensation has received a considerable amount of opposition from
capital importing countries. This is so because the norm which
requires payment of prompt adequate and effective compensation is
inconsistent with the definition of nationalization. Reference of
such controversies to international tribunals by deploying concept
of dimplomatic protection, would have been the best way of resolving
the conflict. The major obstacle in this regard however is the féct
that the concept of diplomatic protection itself, has not received a
universal acceptance in the international community. The most vocal
opponents of this concept are the countries adhering to the concept
of national treatment. Because of non-acceptability of traditional
norm regarding payment of compensation upon nationalization of

foreign-owned property, new norms were evolved by nationalizing

states.



Compensation for Nationalized Property:

As it has already been pointed out, classical international
law requires that nationalization Tike expropriation, be carried out
in furtherance of public purpose, without discrimination and be
accompanied by prompt payment of adequate and effective compensation.
_ Although almost all nations which nationalized foreign-owned property,
with exception of USSR, paid some form of compensation upon national-
izafion, it is submitted that there is no established rule of inter-
national law requiring natibna]izing states to pay prompt adequate and
effective compensation. It is also argued that payment of some form of
compensation by nationalizing states has not been due to existence of
an established rule of customary international law dictating the same,
but it is mainly due to other factors. The factors which influence the
nationalizing states to pay some form of compensation are mainly
political and economic in nature. It should be remembered that it was
the developed countries which were affected by these measures. The
Soviet Union's view regarding the requirement of compensation upon
nationalization of foreign-owned property, has always been that which
denies the existence of an obligation to compensate at all. The main
argument used being that her nationalization measures which took place
after the 1917 October Revolution, covered the properties of Russians
and aliens alike and therefore, the question of compensation could not
arise. This is the same argument used by those states advocating the
concept of national treatment. What should be noted with regard to
Soviet nationalization, together with those of other Socialist states
is the fact that, public ownership of major means of production and
exchange is regarded as the uTtimate goal and therefore superior to
individual's rights to private property. This is obviously different

from those states with capitalist or mixed economies, where although



thé notion of social function of property has become increasingly
popular, private ownership of property is still the backbone of
the social-economic system. It is therefore not an accident to
~note that legal principles and rules are developed to protect

private property the rule under discussion being not an exception.

The USSR's attitude towards payment of compensation may have

a bearing on the attitude of other developing countries on the same
issue, especially the Latin Americén countries which, Tike USSR,
advocate the concept of national treatment. It may be far fetched,
to say that, the recent United Nations Resolutions stressing on
permanent sovereignty over natural resources have been influenced by
USSR's attutide towards private property, but what is certain is the
fact that the capital importing states found the notion of permanent
sovereignty over natural resources as a means towards economic self-

determination.

Various doctrines have been used to justify the claim for prompt
adequate and effective compensation. One of the principles of law
more often relied upon implies that nationalization of foreign
property is illegal and therefore a foreign investor should be paid
restitution in kind and if not posgib1e, full compensation to remedy

the wrong.

Examination of restitution as a remedy in the context of
nationalization cases, shows that unless there are Treaty provisions
restricting nationalization, restitution is not a remedy to be used

“1in cases of nationalization. - -~~~
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The Charzow Factory Case (1927) PCIJ Ser. A No. 9 helps to

demonstrate this point very clearly. It was held in obiter
that the remedy applies where there is violation of Treaty provisions

only.

Another principle relied upon is Pacta Sunt Servanda. This

is a basic principle of law of Treaties, requiring parties to respect
tfeaties to which they have entered into. This principle does not
apply to nationalization cases because the law applicable in nation-
alization is municipal law of nationa]izfng nation and not international

law.

Those who support the concept of internationalized contracts

argue that, the principle of Pacta Sunt Servanda applies to this

class of contracts as well as to treaties. It is argued in this
dissertation that the concept of internationalized contract is a
falacy because it has no juridical foundation and therefore the

principle of Pacta Sunt Servanda does not apply to nationalization

cases.

Other justifications used by the advocates of prompt adequate
and effective compensation are the concepts of "unjust enrichment"
and respect for "acquired rights". The first principle simple means
that a country should not unjustly enrich itself to the extent of
the value of the property nationalized. This basically is an equit-
able principle requiring payment of some form of compensation and
does not necessarily mean that compensation should be prompt adequate
and effective. Depending on the equities involved, compensation pay-
able may be based on different formulae. Since the new norms
advocated by developing countries are‘acceptable by the larger majority

of International Community they help to indicate the way on how the

rule of customary law will be formed. + As regards "acquired rights",



which demand immunity of private rights acquired through Municipal law
from nationalization, it is submitted that this immunity no 1ongér.
stands. This is so due to emergence of a notion of social value

of property which became more popular after the Russian

October Revolution. This revolution has made serious inroads into
‘the hegimony of private property and has made the doctrine of freedom

of private property, no longer hegimonic or sacrosanct.

In case of concession agreements having "stabilization clauses",
it has been argued that because of the concept of acquired rights a
host state may not pass a law to revoke the rights vested in the
original agreement. The contention put forward in this work is that,
whether there are stabilizing clauses or not concession agreements
are governed by Municipal law of a host state, and therefore can be

changed at any time by a host state through a municipal law.

Writing of publicits, decisions of international courts and
awards of arbitral tribunals have also been used to justify payment
of prompt adequate and effective compensation. Apart from the

Texaco Arbitration Award which supports the application of

restitution in cases of nationalization all other sources mentioned

do not lend support to the rule.

The norm requiring payment of full compensation represented by
the formula "prompt adequate and effective" developed by capital
exporting states, to protect their investments abroad, has been
rendered inapplicable in modern times. This is so because the
developing countries have formulated :new norms in accordance with the

concept of permanent sovereignty over natural resources.



In brief, therefore, the present law governing nationalization
of foreign-owned property and especially the payment of compensation

thereof, may be summed up as Modus Vivendi between on the one hand,

the states which profess economies of a more or less laissez-faire character
comprehensively protecting private property, and on the other hand,
“"~those states which organize their -economies with a measure of public

ownership in view especially of poor economic conditions.

The new norms put forward by aeve1oping countries range from
excess profit deduction to claim for "appropriate compensation", the
last norm enjoys considerable amount of support from developing

countries.

The history of the claim for "appropriate compensation" can be
traced from the famous U.N. Resolution 1803 of 1962 in which the
notion of Permanent Sovereignty over natural resources was asserted.
Under Article 4 of the 1962 resolution "appropriate compensation" is
to be paid in accordance with international law. The concept of
appropriate compensation was emphasized in the subsequent resolutions
e.g. U.N. General Assembly Resolution 3117 (XXVII), the resolution on
New International Economic Order, and charter of Economic Rights
and Duties of States. It is true that these resolutions have no law
creating effect. However, it is the main argument of this paper that
the new norms developed by the developing nations through these
resolutions do represent the will of larger majority of international
community, and therefore form a basis for progressive development of
the law and speedy consolidation of customary rules hence they are

de lege ferenda.




The Role of Foreign Investments in African Economic Development:

This section of the study seeks to show that the logic of
post independence economic policies of most of the African countries
has been that of encouraging private investments, which had the effect

of creating a foreign-owned and controlled manufacturing sector.

A]éngside this there was also the creation of the indigenous
capifa]ist class created to ultimately "take over" from the foreign
investors. It was the indigenous cépita]ist class which influenced
their governments to adopt policies geared towards Africanization,
Indigenization and joint-venture. The driving force of these policies
was the notion of economic independence. These policies affected
mainly small and medium scale business enterprises but left the
multinationals intact. The reason for this difference being an
analysis of their roles in economic development as seen by most of
. the host states. Because of this policy foreign investments were
initially encouraged and allowed to enter almost all sectors. After
sometime, when most of the African states realized that the multinationals
are getting.out of hand, some countries attempted to 1imit their
activities by way of imposing Timitations. At the same time the
more radical countries attempted to nationalize some of the activities
formally under their control. This however does not imply that
foreign investments were not encouraged or protected. There are
instruments such as Foreign Investment Protection Acts (FIPA) in
almost all African countries geared towards protection of foreign
investments and promising some form of compensation in case of

nationalization.

Regarding foreign investment protection as a whole this study
seeks to demonstrate that investment protection policies on the part

of capital exporting countries e.g. suspension of bilateral assistance,



withdrawal of support, etc., are not as effective as the bilateral

treaties are in protecting foreign investments abroad.

It has also been demonstrated that, foreign aid sanctions
against states taking foreign investments without payment of
prompt .adequate and effective .compensation have been generally

counter-productive.

Although the investment guarantees provided by most of the
developing countries are of little legal effect, they however help

the foreign to know investment policies of a particular country.

This study has also demonstrated that some alien investors are
capab]e of satisfactorily using their capital in atmospheres of
economic nationalism, provided that they are assured of some sort of
monopoly and smooth operation through joint-ventures with state-
owned Companies. In this way they stand to gain more in the final
analysis and they are, contrary to the general belief, not deterred

by nationalization, indigenization or Africanization measures.

Nationalization in Selected African Countries:

Most African countries, Tike other developing countries, regard
the right to nationalise foreign-owned property as one deriving from
the right of nations to economic self-determination. This can be
achieved through various ways. The general framework however, has
begn laid down in the General Assembly Resolution on Permanent
Sovereignty over natural resources. Because of this, African countries
see no reason why they should adhere to the classical international

law rule, which requires payment of prompt adequate and effective ,
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compensation because, doing so will defeat the whole philosophy of
economic self-determination which they seek to implement through

nationalization of major means of production or exchange.

Although the African countries refuse to adhere to the "Hull
rule", there has been very few cases where compensation for natijonal-
ized property was totally denied. In most cases nationalization
measures have been followed by promises to pay some form of compen-
sation, using such formulations as "full and fair" in case of
Tanzania, "Book-Value" of the assets nationalized, to be paid out
of future profits as in the case of Zambia and "Lump Sum" compensation
reached through negotiatioﬁs between the interested parties in as was

the case with Zaire.

One common featuré in African nationalizations is that although
there had been some protests regarding the form of payment of compen-
sation, with exception of Libya, most of the disputes were settled
amicably through negotiations. The final settlements were in most
cases reached as a matter of compromise and therefore some of the
legal principles discussed were compromised. Reaching an acceptable
settlement was regarded as a necessity by both parties because each’
needed the other. While the nationalizing states needed the multination-
als to invest and manage other ventures, the mu]tinatfona]s on the other
hand wanted to be assured of their continued existence, albeit ip
different forms. Demonstrating this point the Chief Executive and
Managing Director of Lonrho, Mr. Tiny Rowland described an agreement
signed recently under which the Tanzanian Government will pay his

Company TShs. 155.0 million (in local currency) as compensation for
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the Company's assets taken over in 1978, as "an acceptable compro-
mise representing full and fair compensation to LONRHO" (Daily
News 13/9/83) the money will be used by the Company for other

investments in the country.

In brief therefore, the African case studies examined
expecially the broad cases of nationalization of Tanzania, Zambia
and Zaire demonstrate how the notion of appropriate compensation
has been used as an alternative to full compensation in keeping with
the general theme discussed above that the new norms will grow into

fully fledged acceptable rules of customary international law.
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INTRODUCTION

The consequences which follow nationalization of foreign-owned
properfy, pose the most difficult problems of modern international
law. The major problems are mostly centred not on the right of nations
to nationalize foreign-owned property within their boundaries, but
on the conditions which should govern the exercise of this right.

While the developing countries, as.well as many Eastern countries,
maintain that a state has an unlimited right to nationalize foreign-
owned properties or assets located within its territory and that

there is in international law no rule universally accepted in theory

" or practice which makes it obligatory the payment of compensation,]

the rule accepted and supported by many gbvernments, scholars and
jurists in Western countries is that expropriation is lawful only

if it is for a public purpose, is nondiscriminatory and is accomp-
anied by payment of prompt, adequate and effective compensation.2

This departure from classical international law rules, regarding
éxpropriation of foreign-owéed property and payment of compensation,
advocated by the developing countries, may be regarded as part of

the general attempt by the new States to revise the traditional inter-

national law rules to accommodate their present needs.3

In as far as this field is concerned, the need which the new

1. See: "The Mexican Note to the United States dated
3 August, 1938", 32 AMJIL (1938), 181.

2. See: "U.S. Statement on Economic Assistance and Investment
‘Security in Developing Nations, 19th January, 1972,
11 (1972) ILM, 241.

3. See, e.g. S. Sinha, New Nations and the Law of Nations (1967),
26: R. Anand, New States and Intermational Law (1972), 57.



States have tried to accommodate is none other than economic
independence. _After the Second World War, when most of the
developing countries emerged from colonialism, these new states
aspired to force themselves from the bonds of foreign capita],b
representing in their eyes, colonialism and imperia]ism.4
Nationa]izatioq of major means of production and -exchange ‘was
therefore considered to be vital, for the achievement of economic
independence. Having realized the existence with their aspirations,
these countries attempted to formulate nev norms to govern national-
ization measures based on doctrine of permanent sovereignty over

natural resources.5

Nationalization of foreign owned property however is by no
means a new phenomenon nor is it restricted to developing nations
only. What should be conceded however, is the fact in recent times

it has been carried out more in the developing world than elsewhere.

This dissertation will attempt to examine the historical as well
as economic background to the concept of nationalization, the
conflicting norms regarding assessment and payment of compen;ation the
role of foreign investments in African economic development and
finally case studies of African nationalization measures will be
examined with the view of finding out the African st&te practices as

far .as assessment and payment of compensation are concerned.

4. ° To use the words of Dr. Kwame Nkrumah, "Political Independence
did not mean anything if the economy was still controlied by
former colonial masters or by any other neo-colonialists".

K. Nkrumah, Neo-Colonialism, the Last Stage of Imperialism,
1965 Pp.15-36.

5. See A. Akinsanya "Permanent Sovereignty over Natural Resources,
and the Future of Private Foreign Investments in the Third
World". 18 (1978) IJIL Pp.175.




This work being bascially a Tegal text, extreme care has
been exercised not to indulge into non-legal arguments. This
however is not to say that they are not relevant or are not connected
with the legal arguments. Ih fact most of the problems discussed
in the text are the result of political decisions based on economic
and nationalistic reasons. These factors have been dealt with in this
study where it wés deemed necessary for the understanding of certain

legal phenomena.



CHAPTER ONE

NATIONALIZATION OF FOREIGN-OWNED PROPERTY :

A GENERAL SURVEY.

Almost all writers on the subject of nationalization of foreign-
owned property héve attempted to define the essential characteristics
of the term nationa]ization.] The best definitions however, are those
which attempt to reflect its po]ifical as well as economic motivation.
This is important because these are the characteristics which identify
nationalization from other forms of taking of private property.2 Among
the writers who adopt such a method, is Foighel, who defines national-
ization as the compulsory transfer to the state of private property
dictated by economic motives and having as its purpose the continued

and essentially unaltered exploitation of particular property.3

1. For studies dealing with this subject see, I. Foighel, National-
izations Copenhagen, 1957; G. White, Nationalization of Foreign
Property: London, 1961; A.A. Fatouros, Government Guarantees
to Foreign Investors:New York, 1962; K. Katzarov, The Theory
of Nationalization: The Hague, 1964; C.F. Amerasinghe, State
Responsibility For Injuries to Aliens: Oxford, 1967; D.P.
0'Connell, International Law, vol .2, 2nd edn, London, 1970,
pp. 780-790; J.G. Starke, Introduction to International Law,
8th edn., London, 1977, p. 326; D.W. Greig, International Law,
3rd edn., London, 1979, p. 579; B.A. Wortley, Expropriation
in International Law: Cambridge, 1959, pp. 129-133; see also
F.A. Mann, "Qutline of a History of Expropriation of Foreign
Property", 35 AMJIL (1941), pp. 243-63; B.A. Wortley, "The
Protection of Property Situated Abroad", 35 Tulane Law Rev.
(1961), pp. 739-66; U.0. Umuzorike, “Nationalization of
Foreign-owned Property and Economic Self-Determination",

6 EALJ, pp. 76-99; I. Brownlie, Principles of Public Inter-
national Law: Oxford, 1979, 3rd edn., pp. 531-51; A.A.
Akinsanya, The expropriation of Multinational Property in
the Third World: New York, 1980,

2. See I. Foighel, supra note 1, p. 19; on what constitutes
taking in International Law see Sohn and Baxter, "Responsibility
of States for injuries toAliens" 55 AMJIL (1961), p. 558;
G.C. Christie, "What constitutes a Taking of Property under ‘
International Law?", 38 BYBIL (1962), 310-11. )

3. Foighel, Ibid.
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Gillian White on the other hand, summed up her discussion on
the subject by defining nationalization as an act which sets in motion
a legal process whereby private rights and interests in property are
compu]sbri]y transferred to the State or some other organ created by
-the State with the view of future exploitation of those rights and

interests by and for the benefit of the State.4

Another writer who adopted this definition is Katzarov, who
summarized his discussion on nationalization by saying that it is a
superior kind of transfer of specific assets or activities which are
means of production or exchange into assets or activities of the com-

munity, with the view to their utilization in the public interest.5

According to all these writers therefore, what distinguishes
nationalization from other forms of taking, such as expropriation and
confiscation, is its economic motivation or as Katzarov puts it, a
public interest of superior order.6 It is important to note that although
these writers tend to agree that nationalization and expropriation aré
generally related in several respects they are of the view that it is
the motivation behind the concept of nationalization as well as the
meaﬁs by which they are implemented, which set it apart from the indi-

vidual acts of expropriation.

This distinction however has not been accepted by other inter-
national lawyers. Among those who voiced an opposition to a distinction
between nationalization and expropriation is 0'Connell, who while dis-

cussing the meaning of nationalization, said that,

4, G. White, supra note 1, p. 50.

5. K. Katzarov, supra note 1, p. 160.

6. Ibid.: Expropriation in simple terms is defined as the
compulsory acquisition of property by the State. The taking
of land for laying of a railway or building of a school would
be the best example of it.



Nationalization is not a word of art; hence as

such has no place in the language of international

law. It has been popularly employed to describe

the process whereby certain industries or means

of production, distribution or exchange are in

pursuance of social or economic policies concentrated

in public hands.... Should the process involve the

transference from private to public ownership of

movable and immovable property, debts and tangible

things of value then it is one of expropriation. 7
According to this view, which is also supported by other international
]aw_yers,8 the term nationalization has no specific meaning in inter-
national law parlance but is only employed vaguely to imply a process
which is known already as expropriation. Incidentally, this is the
view which seems to be adopted by most of the writers on the subject,
especially those from capital exporting countries, who tend to consider
the phenomenon of nationalization from the point of view of foreign-
investors and come to a conclusion that whatever form a taking of private
property may take, its effect on the foreign investors is the same.
In pursuance of this line of thought, some have argued that the essence
of the matter is the deprivation by State organs of a right of property
either as such, or by permanent transfer of power of management as well
as contro].g It is probabﬁy true that from the point of view of a
foreign owner it makes no difference whether the taking of his property
by the State is labelled nationalization or expropriation. This is
not the same as saying that the concept of nationalization is unknown
in international law parlance: to say so will be the same as under-
lining the old position in international law which needs serious recon-

sideration in view of the recent developments reflected in various

General Assembly resolutions recognizing, among other things, the right

7. D.P. 0'Connell, supra note 1, p. 843.

8. B.A. Wortley, Expropriation in International Law: Cambridge,
1959, p. 532.

9. See, e.g. Brownlie, supra note 1, p. 532.



of nations to nationalize foreign-owned property.]o

Apart from those who consider nationalization as being synony-
mous with expropriation because of the effects they have on the
foreign-owner, some consider these two phenomena as synonymous because
natiéna]ization is a species of expropriation and that form should

not be allowed to take precedence over,substance.]1

According to this view, the essence of the matter with which
international Taw 1is concerned, is deprivation of a right to property
by a State or‘gan.12 Again, although this may be true, it is also
true that international law is concerned with the right of States to

nationalize foreign-owned property.

Expropriation of Private Property: A Historical Survey

A study of history of the concept of expropriation of private
property, indicates that at different stages of history, individuals
were liable to have their private property taken away from them by

the State.]3

This is a fact which is attested to by the long struggle
about the conditions and restrictions which could be put upon the

power of States to expropriate private property.

Although the idea of limitless right 6f ownership of property
was evident in different times, it was attacked by prominent scholars
and philosophers of the time. Gierke, for example, attacked the

idea of limitless right of ownership to property as far back as the

10. See E. Jimenez de Arechaga, "The State Responsibility for Nation-
alization of Foreign-owned Property"™, 11 N.U.J. Int'l Law and
Pol. (1978) with various General Assembly Resolutions on
Permanent Sovereignty over natural resources cited therein.

11. For the view that Nationalization is a species of expropriation
see C.F. Amerasinghe, supra note 1, p. 129.

12. See I. Brownlie, supra note 1, p. 532.

13. F.A. Mann, supra note 1, p. 189.



second half of the nineteenth centur‘y.]4

Almost simultaneously in
Germnay, Rudolf von Ihering, criticised the individualistic concep-
tion of property by referring to it as "an expression of the insatiab-

ility and the greediness of egoism".]5

Vinding Kruse on the other
hand stated that, "the unconditional inviolable nature of the right
of property remains but one of those magnificent phrases which it is
so easy to shout from the house-tops in the enthusiasm of a revolution
and in the dawn of constitutions but which in the more sober after-

math it is impossible to Tive up to".]6

What all these scholars try to demonstrate in these different
formulations is the simple fact that the right of a sovereign to

expropriate had always been assumed and treated as superior to the

. right of property ownership.

This, however, is not in any way to suggest that the frequency
with which States expropriated private property, say during the period
of the Iaissez faire economies, is the same as that which is now

experienced with the extension of public sector in many economies.]7

The right of a State to expropriate private property has always
béen closely associated with the concept of sovereignty. It is by
virtue of sovereignty rather than ownership of the property expro-

priated that the supreme authority in the Stafe has always derived

4. Ibid. 15. Ibid., p. 190.

16. The Right of Property (Translated by Federspiel), 1939, p.7;
Also cited at p.19 1in F. Mann, supra note 13; See also
I. Seidl-Hohenveldern, "The Social Function of Property and
Property Protection in Present Day International Law" in F.
Kalshove et al. (eds), Essays on Development of International
Legal Order:Nijhoff, 1980, pp. 79-80, where he says that the
notion of social theory of property was known by St. Thomas
Aquinas (1225-74) although it is true by the present day legal
thinking and practice more weight is attached to the social
function of property than was the case in the past.

17. Brownlie, supra, p. 532.



power to take property.]B. It is believed however that the develop-
ment of international law rules regarding expropriation can be traced

as far back as the Middle Ages when the concept of sovereignty had

19

become a power vested in one person. It is also thought that it

was during this period that the concept of expropriation for public

purpose also emerged.20

The developments which took place in relation to this concept
during the Middle Ages were very well summarized by Gierke as follows:

The history of theory of expropriation takes,

in the main, the form of a process whereby defin-
ite bonds are set to an expropriatory right.

As to the total nature of these bonds it was generally
agreed that the supreme power should not arb1trari1y
interfere with the vested rights but only "

justa causa" - a principle to which some attr1buted
the force of an absolutely binding rule of law and
which other maintained as a rule capable of being
transgressed by the sovereign in all or at least

in certain cases.... With increasing emphasis,
however, the important principle was developed

that in case of expropriation for reasons of public
benefit compensation was to be paid at public
expense. .

Gierke's conclusion that hub]ic policy permits interference with
private right if it is accompanied by payment of compensation, found
support in the writings of Lucas de Penna,22 who, in the 14th century,
wrote about the concept of expropriation of private property.

The idea is also said to have been well established in the Statutes

18. This view is frequently ascribed to Grotious. See e.g., Mann,’
supra note 1, p. 192.

19. G. White, supra, p. 41; the use of the term Middle Ages is often
very confusing as there is no clear cut definition of the term.
According to Chambers Encyclopedia (1950 edn.), vo1.9, p. 385,
the Middle Ages lies between the fall of Roman empire and 15th
Century. To the historians of 17th and 18th centuries this was the

-period of general ignorance and incivility, and they made little
attempt to differentiate its stages and activities.

20. G. White, supra.

21. Gierke, Natural Law and the Theory of Society 1500-1800 (Trans-
lated by Ernest Barker, 1934), p.1641 F. Mann, supra note 1, pp.
201-2.

22. W. Ulmann, The Medieval idea of Law as represented by Lucas de
Penna, 1946, p. 230.
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of Medieval cities of Italy and by 1600 it was embodied in the general

law of Ita]y.23

Having seen the development of the concept of expropriation
for public purpose, one would 1ike to pursue the reason behind the

development of such a concept.

As already pointed out, it was during the Middle Ages that the
concept of sovereignty had become a power vested in one perséﬁ. With
this concept of sovereignty, the sovereign was regarded as the source
of positive law and his power in this regard was considered to be '
inalienable and indivisible. Because of this power, the sovereign

could dispose of any property based on positive 1aw.24

This power
however was limited to positive law domain only. This means therefore
he could not interfere with what was referred to as "the acquired
rights" of his citizens, without proper justification. The reason
behind this limitation is that the institution of private property

was believed to have originated from "Jus Gentium", the right flowing
from the natural law and not positive law. It was also believed that
the sovereign was bound by the rules of natural law, whi]e he bound
himself to his subjects through a social contract, the binding force
being derived from natural law through the principle of "pacta sunt

servanda".25

The notion of public purpose derived from the natural law shares
the general weakness inherent in the natural law itself, in that there
is no authoritative body which can determine the State's public purpose

other than the State itself. Together with this weakness, in modern

23. See Calisse, A History of Italian ILaw (translated by Regislar,
London, 1928, p. 690; F. Mann, supra, pp. 79-80.

24, See Gierke, Political Theories of Middle Ages (Translation),
Cambridge, 1938.

25. Ibid., pp. 40-41.
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times, the distinction between the rights derived from positive law

or natural law remains of historical importance only. This is even
more so if one considers the fact that in modern times the unlimited
right to property is increasingly denied. The present day legal think-
ing and practice attach more importance to the social function of
property than was the case in the past. This is true not only in
socialist states, which already have reduced to a great extent the

role of private property in favour of collective or State ownership

but a]sq in Western countries where there is an increasing trend to

26 This,

attach more importance to the social function of property.
however, does not mean that these States have completely done away
with the requirements of public purpose and payment of compensation
which are still regarded as important elements in international law

rules regulating expropriation of foreign-owned property.

What may be said in brief therefore is that although in modern
times Tawyers do not concern themselves with the source of a right
to expropriate, the existing rule of public international law which
requires expropriation to be carried out only in furtherance of public
purpose and upon prompt payment of adequate and effective compensation
has its origin in the natural law era, formulated to protect "the

acquired rights".

The right of States to expropriate 'is now so clear that history
is not needed to explain it. Most of the modern constitutions for
instance, confer the power of expropriation. This power may exist
even if it is not expressly provided for in the constitution. In
order to illustrate this point, one needs only to see one U.S. Supreme

Court decision, in which the court held that it was inherent and

26. Seidl-Hohevelden, supra note 16, p. 80.
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incidental to the powers expressly allowed to the Federal government
and therefore existed notwithstanding the silence of the Federal

Constitution or the absence of the States consent.27

Nationalization

It is not.a very easy exercise to-determine the exactpoint--in:
time in which nationalization as a distinct legal entity emerged.,
However, the time immediately f01]owjng the Second World War may be
chosen as a starting point in a discussion of the concept of national-
ization. This time is important because it was not until after the
Second World War that the world experienced widespread acts of nation-
alization. This was the period that most of the capital importing
States gained their political independence which, according to the
view expressed by some leaders of these countries, does not amount to
full independence unless accompanied by economic independence.28
Nationalization of natural resources industry together with other major

means of production and exchange was considered as the most important

way of attaining economic independence.

Acco}ding to a study conducted in relation to measures of
nationalization 39 per cent of 878 instances of nationalization which
occurred between 1960 and 1974, took place in newly independent African

29 Considering the fact that most of these countries became

countries.
independent during that time, the findings of this study support the

proposition that the newly independent states regarded the nationalization

27. Kohl V. United States (1876), 91 U.S.A.49 at p. 451, per
Strong, J.

28. See U.0. Umuzorike, supra note 1; D.P. Ghai, "Concepts and
Strategies of Economic Independence", 11 JMAS (1973§
K. Nkrumah, Neo-Colonialism, The Last Stage of Imperialism, *
1965, 15-36. ”
29. See U.N. General Assembly Report of Economic and Social Council
on "Permanent Sovereignty over Natural Resources", U.N. Doc.
A/9916 supp. E/5425.
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of foreign-owned property as a means towards the attainment of the

much needed economic independence.30

Having seen the emergence of these widespread acts of national-
ization one would Tike to see if there were any special rules formu-
lated by public international law to cater for this hitherto uncommon
phenomenon, The answer to this is 'no'. What happened on the other
hand was that the same rules which developed in the Middle Ages to
regulate acts of expropriation we}e applied to nationalization measures
which had emerged. This may be due to the reasoning dominant among
international lawyers at that time, that the overriding consideration
is the effect the taking has on the foreign-owner and not the form
that it takes. Whatever the consideration may be, what.in fact happen-
ed is that the traditional international law rules developed to regu-
late expropriation were extended to nationalizations as well. Hence
the law required that for nationalization to be lawful it should be
carried out in furtherance of public purpose, without discrimination
and on payment of compensation to the owner of the nationalized
property. The traditional international law rule stated in leading

31 in Statements issued by foreign offices of capital

32

textbooks,
exporting countries,”  1in bilateral commercial treaties to which

capital exporting nations have been parties,33 in conventions drafted

30. See e.g., how Zambia and Zaire:nationalized their mineral rights
from BSA and Union Miniere respectively, just a few months after
independence in G. Lanning and M. Mueller, Africa Undermined,
Penguin Books, 1979, pp. 196-256. )

31.  See e.g., D.P. 0'Connell, supra note 1, pp. 780-90; J.G.Starke,
supra note 1, p. 326; D.W. Greig, supra note 1, p. 579. For a
qualified view see G. White, supra, p.15 and B.A. Wortley, supra,
p. 129.

32. U.S. Department of State Statement for the Promotion of Invest-
ments and Nationalization, 30 December 1975 (1975) 15 ILM, 186.

33. Egypt-U.K. Agreement for the Protection of Investment, 11 June
1975, 14 (1975) ILM 1470; Singapore-U.K. Agreement on the Protection
and Protection of Investments, 22 July 1976, 15 ILM (1976),591.
Article 5 of both agreements use the formula "Prompt, adequate
and effective" compensation and refer to obligation to pay market
value of the property. : !
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35

by international agencies,34 in judgment of national courts™ and

arbitral tribuna]s36 and in statements issued by multinational

corporations,37 is that when property belonging to a foreign

national is expropriated, States should pay "prompt, adequate and

effective compensation".

34.

35.

36.

37.

See e.g. OECD Draft Convention on the protection of Foreign
Property (Dec. 1962).

See e.g. I. Seidl-Hohenveldern, "Chilean Copper Nationalizat-
jon before German Courts", 69 AMJIL (1975), 110.

See e.g. Award on Merits in the dispute between fTexaco oOverseas

Petroleum Company/California Asiatic 0il Company and the Govern-
ment of Libyan Arab Republic, 16 ILM (1978), p.1.

E.g., Kennecott Copper Corporation, Expropriation of E1

Teinente (excerpted in R.B. Li1lich, valuation of mationalised Propert.
in International Law, V01.2, Virginia, 1972, p.82); See also ' ’
M. Sornarajah, 13 JWTL (1979), p.108. ‘
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Public Purpose

The right of nations to expropriate foreign-owned private
property is not without limitations. One of the basic limitations
pub]ic-internationa] law has imposed, is that which requires that
expropriation should be exercised only if doing so will further a
public purpose. The aim here is to avoid retaliatory measures
which are generally, not motivated by any economic policy of the

country concerned.

The question which follows therefore is whether this Timitation

applies to cases of nationalization as well.

Examination of various decisions regarding nationalization cases
tend to confirm the proposition that this limitation applies to

expropriation and nationalization as well.

In Sabatino Cas% for instance, the U.S. c¢ircuit court of appeal
held that the retaliatory purpose behind the Cuban nationalizations,

deprived them of validity because they lacked a true public purpose.

But“in the shufeldt Arbitration Case2 which concerned the
cancellation of a concession, the arbitrator took a contrary view,
virtually recogning the absence of limitation on public purpose.

And a PCIJ's dictum in oscer chinn case3 often quoted as an authority

on this point is not really conclusive either way.

During the settlement of disputes following the Mexican oil
expropriations, the British Government insisted on this requirement,
while the Mexican Government asserted that public purpose may be

determined by each state at its ownédiscretion.4

3 1IM (1964) 381: 56 AMJIL (1962) 1058.
(1930) USA vs. Guatamale, 2 UNRIAA 1095,

300 N
. ¢« o

~. - N 1L 2L . Cevimtnan =~ [¢]
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When the Government of Ceylon nationalized assets and facilities
of the three o1l companies used for the importation and distribution
of 011, the Government explained that at the time when there was an
imperative need for putting all capital assets within the country to
economical and beneficial use, "the Government would have been
failing in its duty to the people of this country, if it had required
the Ceylon Petroleum Corporation to provide itself with entirely
new equipment and facilities such as petrol pumps and petrol

stations".5

It would appear that the explanation given by the Ceylon
Government is enough to establish the existence of a public purpose
and that for the purpose of law, it does not matter whether the

nationalization was total or partial.

The same reasoning was used by the Ceylon Government in the
total nationalization of petroleum business in 1964. When Burma
nationalized foreign banks in 1962 the reason given was that, "a
business which can command huge sums of public money is not fit to
be left in private hands.6 This was also regarded as a public
purpose to justif& nationalization. The text writers however are not
in agreement on the issue especially as regards to nationalization.

7

Writers such as Domke’ and Schwarzenberger8 regard it as a necessary

Timitation just as it is in the case of other expropriations. Domke

Hansard (House of Representatives, Ceylon), 20 FEB., 1963.
The Hindustan Times, 24 Feb., 1963.

Domke (1961) 590. ‘

0 N O O

9.J. Pub. L. (1960) 156 9 Ibid.
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points out however that, the determination of public interest by
nationalizing government could hardly be challenged unless it were

9 Herz, on the other hand,

totally beyond any reasonable Timit.
goes to the extent of saying that, "the purpose and motivation are
entirely irrelevant as far as legal consequences are concerned in
that even in extreme cases where a state takes foreign property
without giving any reason or motivation, international law does not
contain any special rule dealing with such cases in any way different

from ordinary expropriation for public puvr‘pose".]0

The recent codification drafts contain references to the require-

ull but do not go beyond mere pronouncement.

ment of "public purpose
They do not say whether absence of public purpose will render the
taking unlawful. According to weight of authorities it would appear
that the view which requires the existence of public interest has more
“support than that which says it is irrelevant. The principle however
cannot be said to have been established beyond doubt, especially in
cases of nationalization. Since the definition of nationalization
presupposes a taking of property in the public interest, the only
Timitations that can be imposed are that nationalization measures

should be bona fide and that the host state should not go beyond

reasonable 1imits in determining reasons for nationalization.

9.  Ibid.

10.  J.H. Herz "Expropriation of Foreign Property" 35 AMJIL (1941)
255.

11. Garcia Amador, ILC Yearbook (1961) II 47; The Harvard Draft
of 1961 Art. 10. :
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These are the only limitations that can be consistently imposed.
The fact that it has not been questioned whether the modern
nationalizations were carried out in public interest explains

the acceptance by international community that nationalization
measures are essentially a product of a certain economic policy
and therefore irrespective of acceptability of this policy by those
affected by the measures, the existence of a public purpose is

obvious.

In brief therefore although it has not been established beyond
doubt it applies to nationalization measures in the same way as it
applies to expropriation cases, its application is not in any way
harmful as the notion of public purpose is pre-supposed in the
definition of nationalization itself. The major problem however is
the application or determination of this Timitation. Because what
constitutes a public purpose for one country may not be regarded as
a public purpose for another. It is therefore, suggested that
although the notion of public purpose is an important Timitation
in avoiding retaliatory measures, what should be emphasized is the
fact that the measures should be bona fide and in determining
reasons for nationalizations host states should not go beyond

reasonable Timits.
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Non Discrimination

Absence of discrimination is another limitation imposed by
traditional international Taw, on right of to expropriate foreign-

owned property.

~What it really means is that in exercising its right to
expropriate foreign-owned property, a state should not discriminate
aliens of one nationality in favour of those of another. This
however does not imply that if a host state nationalizes all the
shares in a company owned by citizens of é nation A, it should also
do the same in respect of a company owned by nationals of a country B.
What is expected is that, when properties of aliens belonging to
different nationalities are expropriated the host state should refrain
from awarding differential treatments when dealing with the question

of payment of compensation.

It should probably be pointed out that this Timitation, like
other principles discussed above, was developed to take care of
exproprietory measures, before acts of nationalization became popular.
If this is the case, the question which follows immediately is
whether this Timitation applies to nationalization measures as well.

A study of case law relating to nationalization measures tend to

favour this view.

In Cuban Nationalization cases of 1960 (43 Dept. of State
Bulletin (1960) pg. 171) for example the United States protested
against the discriminatory nature of the Cuban Nationalizations
which affected the properties of United States nationals only as

being retaliatory.
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Whatever can be said regarding the merits or otherwise, of the
American objection, it is important to note that the limitation was
applied in a case involving nationalization. Apart from a few
instances where the notion of non-discrimination was categorically
rejected, the principle appears to enjoy a wide acceptance in the

international community, as representing a fundamental principle of

Justice.

One of the few instances in which the principle of non-discrim-
ination was rejected is in a recent German decision} where it was
alleged that the equality meant that equals must be treated equally

2
and therefore differential treatment of unequals was admissible.

This statement was used to justify differential treatment by
former colonial people towards companies owned by former colonial
masters. The principle of non-discrimination was also rejected in
cases involving post-war nationalizations in Czechoslovakia, Poland,
Bulgaria and Rumam’a.3 Although these countries finally entered
into treaties with states of affected aliens regarding payment of
compensat%on, it is not clear whether there was agreement between the

parties regarding illegality of discriminatory nationalization.

There is evidence that this principle is acceptable even to some
4
Eastern European Communist countries, and it has support of some

Draft Conventions.

1, W.V. Verenigde Deli-Maatschpijen and N.V. Sanembah-Matchapi j
1959, cited in C.F. Amerasinghe, Ibid.

2, 1Ibid.
3,  See G. White's Analysis Supra note 1, pg. 211.
4, C.F. Amerasinghe, Supra pg. 139.
5

See e.g. Garcia - Amador's Final Draft, Article 9 Int. Law
Commission Yearbook (1961) ii, p.47; Article 10 of Harvard .
Draft (1961), P.558. 7
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In view of easy acceptability of this principle, it is safe
to conclude that the principle of non-discrimination is in general
a sound one, because it is based on a fundamental principle of
justice and is vital to ordered relations based on mutual respect be-
tween states. Since thefe is no evidence to suggest that discrimin-
ation is vital to the efficacy of nationalization, the presumption

is that the principle survives even in regard to nationalizations.

Payment of Compensation

Payment of compensation to the owners of the property affected
by the nationalization measures is another Timitation imposed on a

State's right to nationalize foreign-owned property.

The rule which is supported by all Teading cpaité] exporting
countries, already discussed, is that expropriation is lawful only
if prompt payment of adequate and effective compensation is paid
to the alien owner of the expropriated property.G As expropriation
and nationalization are considered to be synonymous in traditional
public international law, this requirement also applies to écts
of nationaiization. This means that nationalization, which is

regarded as an exercise of territorial sovereignty, here becomes

lawful subject to payment of compensation. This view however is

6. See notes 31, 32, 33, 34, 36 and 37 above; see also U.K.'s. .
Statement to the Indonesian Government of 20th July, 1965
(1965) BPIL, pp.199-200.
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not accepted by some members of the international community,
expecially capital importing nations as well as some prominent
publicists and as such it can hardly be said that the rule is

established in international law.

Discussing the requirement of payment of compensation, Foighel
points out that; "although international legal opinion largely
assumes that compulsory acquisition of private property entials a
l1iability to pay prompt, adequaté and effective compensation, this
requirement has not been established as a rule of international

1aw".7

Foighel is not thg only publicist on the subject to hold
this view. John Fisher Williams pointed out that "apart from the
support that this rule enjoys from prominent jurists and many
lawyers of great eminence, the doctrine is found to have less

support in the realm of actual international law". 8

The question of whether the rule which requires the payment of

7. Foighel, supra note 1, pp. 1-2.

8. Fisher Williams, "International Law and the Property of
Aliens", (1928), BYIL, pp. 1-2.
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prompt, adequate and effective compenéations established in inter-
national law is examined in the next chapter of this work, where a
detailed study of this rule is made. However, an examination of

terminology employed in this rule is in order.

Prompt

The requfrement that compensation should be paid promptly has
always posed a problem as to the exact meaning of the word "prompt".
The United Kingdom's understand{ng of the term "prompt" is that
which was expressed in its memorial in the 4dnglo-Iranian oil company
case. 9 The term "prompt" however refers to the time at which
payment of compensation shouid be made rather than the time at which

it should be assessed}o

There has also been some pronouncements to the effect that
prompt compensation means immediate payment in cash.11 Some govern-
ments however are prepared to admit that deferred payment may be
regarded as satisfying the requirement of prompt compensation, in
accordance with the rule of international law if the total amount
to be paid is fixed promptly, allowance for interest for late payment
is made and the guarantees that future payment will be made are
satisfactory so that the person to be compensated may, if he so
desires, raise the full sum at once on the security.of future pay-
ments.12 . The existence of all these different interpretations shows

that despite the general requirement that compensation should be paid

9: ICJ Pleadings Anglo-Iranian oil company case. pp. 105-6.

10. Per Permanent Court of International Justice in Chorzow EuctorJ
Case (1938), PCIJ Ser. A. No. 17, pp. 48-9.

11. See e.g., the Arbitration between the U.S. and Norway re]ating
to the question of contracts for the building of ships in the
U.S. in Scott, Hague Court Reports (1932), p. 77.

12. The government of United Kingdom is prepared to admit this.
See D.J. Harris, Cases and Materials on International Law,
2nd Ed., London, 1979, p. 455.
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promptly, international law has not formulated a rule stipulating

the exact time at which compensation should be paid. What is certain
however is the fact that the term "prompt" refers to the time at
which compensation should be made and in the absence of universally
accepted time, it would seem that each case will differ from énother,

depending on the circumstances of each case.

Adequate

Classical international law also réquires that compensation
paid in event of expropriation of foreign-owned property should not
only be prompt but it should be adequate. The term "adequate" is
also quite vague and as such is capable of different interpretations.
Principles such as restitituo in integrum and equity have been used
to suggest that adequate compensation means at least the payment of

market value of the property expropriated.13

The requirement of market value as representing adequate compen-
sation has been rejected by third world countries, which have been

responsible for most of the nationalizations in recent times.

Discussing this question, one writer concluded that the theory
of adequate compensation which demands full compensation as a
condition to legitimize a taking, has a defect in that it rests on

the assumption that private property represents an absolute right

13. The Hickenlooper Amendment to the U.S. Foreign Assistance Act,
spoke of "compensation...in convertable foreign exchange, equi-
valent to the full market value thereof"; see also Statement
of U.S. Department of State, note 32, supra, which says, "the
acceptance of less than market value by U.S. nationals does not
constitute acceptance of any other standard by U.S. government";
also see D.A. Gantz, "The Marcona Settlement: New Forms of
Negotiations and compensation for Foreign Property", 71 AMJIL
(1977), 474; for equitable principle to suggest payment of
market value see e.q. F. Francioni, "Compensation for National-
ization of Foreign Property: The Borderland between Law and
Equity", 24 ICLQ (1975), 255.
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that will not admit legal destruction without reparation.14 The
author continues that this proposition fails as a general principle
of Taw of nations,in view of the considerable emphasis the modern
States have given to social function of property. Whether this is
the right explanation is arguable. However there isevidence to show
that there is an increasing number of situations in which capital
exporting countries have accepted or permitted their citizens to
accept amounts less than the market value of the expropriated pro-

15

perty. This lTeads to a conclusion that the requirement that market
value must be paid upon expropriation is no longer valid in inter-

national law.

Examination of various State practices indicates that it is
possibly due to vagueness of the international law standard regard-
ing adequacy of compensatjon on one hand and the rejection of market
value standard by the Thifd World nations that‘States have not acted
consistently on this issue. Various countfies have paid or accepted
amounts of compensation according to different economic, political

and other non-legal motives.15

Although the term "adequate" was originally interpreted as

meaning full market value of the property affected, State practice

14, J.A. Rohwer, "Nationalization: International Minimum Standard
- Chilean Excess Profit Deductions", 14 Harvard Int.L.Journal,
p. 385.

15, See M. Sornarajah, supra note 37, p. 104, where he says that,
considering that in international law it is the State of alien
whose property is expropriated without compensation which suffers
injury, a State's tacit consent to settlements on principles
other than market value could give rise to inference of the
State's acquiescence in other standards of compensation.

16, For U.S. State Practice, see G. White, supra not 1, p. 143
see also the standard "Full and fair" compensation 1in
Tanzania Nationalizations, in A.W.Bradley, “"Legal Aspects
of the Nationalizations in Tanzania" [1967], EALJ,
pp. 149-76.
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seems to indicate that adequate compensation is that which bears
some reasonable relation to the value of property affected. This
value will of course differ according to the valuation method

adopted in computing compensation payable.

Effective

The term effective refers to the currency in which compengation
has to be paid. It means that the amount of compensation payable
should not only be adequate and paid promptly but must be of real
economic value. Like the other two terms already examined, the rules
of public international law are not developed to the extent of formu-
lating hard and fast rules regarding the requirement of currency in
which compensation is to be paid. Although in most cases c]aimants)
demand payment in convertable currencies, what may be regarded as
effective compensation depends on the use the claimant desires to
make of the compensation funds. If, for example, he intends to
re-invest them in another sector of the economy within the country,
it makes no sense to pay him or for him to demand payment in convert-
able currency. On the other hand, if he wants to take it overseas
it will be unfair to pay him in local currency. In brief therefore,
compensation in local currency or in transferable form may constitute
effective compensation, depending on the circumstances of each

particular case.17

In conclusion therefore, aithough it i1s mainly the Third World
countries which reject the so-called "Hull rule” requiring payment
of prompt, adequate and effective compensation, it is now evident
that éven some of those who supported the rule tend to agree, in

view of overwhelming opinion to the contrary, that it no longer

17, F,6Schwarzenberger, Foreign Investments and International Law,
9%9, p. 11 X



27.

18-
represents the equitable formula. -

Diplomatic Protection

The concept of diplomatic protection occupies a very important
position in a discussion involving the question of State responsi-
bility-for injuries to aliens abroad. This is so because in classi-
cal international law, it is the State of the alien whose rights
are alleged to have been violated which suffers injury, and therefore
it is his State of nationality and not the alien himself which can
institute a claim before an international tribunal against the defend-
ant State., If a State decides to take a claim on behalf of its
national, that State is said to have exercised its right of diplo-

matic protection over its national.l’

There seems to be a consensus among various prominent publicists
that the principle of diplomatic protection with its modern features
was not developed before the 19th century,20 for it was not until
this particular time, with the coming of the industrial revolution
that the actual need for diplomatic protection emerged. During this

time, merchants and other businessmen went to live outside their own

18. See e.g., R. Dolzer, "New Foundations of the Law of Expropriation

- of Alien Property", 75 AMJIL (1981), 558, in which he says that
the so-called "Hull rule" was not formulated to disfavour develop-
ing countries but it was applied among and against Western States
before most of the modern states emerged through decolonization
process. v

19, The doctrine of diplomatic protection has been described as the
elementary principle of international law in Barcelona Case [1970]
ICJ Rep. 3; 32-31; Mavrommatis Palestine Concession Case [1924]
PCIJ Ser. A. no.2; Nottebohm Case [1955] ICJ Rep. 4, 24.

29. See e.g., E.M. Borchard, Diplomatic Protection of Citizens Abroad:
New York, 1970; F.S. Dunn, The Protection of Nationals: New York,
1970, p.46; Dawson and Head, International Law National Tribunals
and Rights of Aliens:Syracuse Uni. Press, 1971, p. 2. See also
B.A. Wortley, "The Protection of Property Situated Abroad", 35
Tulane Law Rev. (1961), pp. 739-66; R.B. Lillich, "The Diplomatic
Protection of Nationals Abroad: An elementary Principle of Inter-
national Law Under Attack", 69 AMJIL (1975), 359; S.N. Guha Roy,
"Is the Law of Responsibility of States to injuries to Aliens a
pairt of Universal International Law?", 55 AMJIL (1961), pp. 863-91.
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countries in greater numbers in search of raw materials for the
growing factories which had just begun to develop in Europe.

Because of this, there also emerged a general concern in Europe,

- where these merchants originated, over the treatment accorded to
peaceful aliens Iiving abroad. The concern arose because, until
this time, the only remedies available to the aliens were those under
municipal Taw of the host States and thgrefore they were applied
equally to aliens and nationals aiike.21 This concern over the need
to protect aliens living abroad was reflected also in the publication
at this particular point in time of Vattel's influential work entitled
"The Law of Nations" in which he advanced a thesis that a State has

a duty to its subjects?Z and that a State that injures a person or
property of the subject of another State commits an injury against

the State for which it could become responsib]e.23

States started practising the principle of diplomatic protection
by placing their complaints for redress on the basis of international

commity and maintenance of friendly re]ations.zq

In this way, there
developed-a body of precedent which made it customary to make these
demands as claims of right.25 By the middle of the 19th century,
governments habitually treated the question of diplomatic protection

as a legal question and they justified interposition by appealing to

21, F.A. Mann, supra note 1, p. 192; E.M. Borchard, supra note 61,
p. 7. :

22, This duty is understood to mean a duty to offer protection.

"23. See E. De Vattel, The Law of Natioms, Bk II, p. 136. (Classics
of International Law Edn.), C. Fenwick Trans. 196. This work
was not written by Vattel in 19th Century but it became more
publicised during this time because the thesis injury to an
individual is injury to his State was found to be appropriate
at that time.

24, F.S. Dunn, supra note 61, p. 55.
25. Ibid. :
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the principles of international law and writings of publicists

and settlement of dispute in this way gradually became institutional-

ized.

Through this practice therefore, there eﬁérged a body of rules
regulating the treatment which may be accorded to foreigners. This
body of rules is what is sometimes referred to as the minimum standard
of international law on the protection of property abroad, which may

be reduced into the following major points:

1. That a State is entitled to protect its nationals in another
State from gross injustices at the hands of another State,
even if applied equal1¥ to the subjects of such other State; and
2. A State is entitled to protect its subjects in another State
from injuries to their property resulting from measures in
application of which there-is discrimination between them and

the subjects of the other States.27

Like other principles of international law already discussed,
the concept of minimum standard of justicé for the protection of
citizens abroad did not receive the same amount of support in all
sections of the international community. Some of its critics dis-
missed it as no more than the ideas which are conceived to be
essential for a continuation of existing social and economic order.28
The ideas embodied in the principles of diplomatic protection and
minimum standard of justice received a considerable amount of opposi-
tion from capital importing States, especially the Latin American

countries. These countries advocated a counter theory of national

6, Ibid.

7. A. Fachiri, "Expropriation and International Law" [1925], |
BYIL, pp. 159-71. N

28, F.S. Dunn, "International Law and Private Property Rights",
Columbia Law Rev. (1928), 175,

[T g
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treatment in the form of what was to become "the Calvo doctrine"
named after an Argentinian writer who developed the theory in his

29
extensive treatise on the law of nations published in 1868,

Before examining the details of the Counter theory contained
in the Calvo clause, a brief survey of some procedural rules of the

principle of diplomatic protection will be necessary.

Nationality of Claims rule

The requirement of nationality of claims is based on the under-
standing that it is the link of nationality between a State and an
individual which gives a State the right to exercise its diplomatic
protection on his behalf. However in cases of "delegated" protectior?0
or when a State exercises protection over the nationals of a protect-
orate or a trust territorysl it is the criterion of the link of
nationality between the individual and the "protected" State which is

operative.

The Permanent Court of International Justice in the Penevezys-
Saldustisks Railway Case, affirmed in 1939 that,

In the absence of a special agreement, it is

29. For Calvo clauses, see R.B. Lillich, "Diplomatic Protection of
Nationals Abroad", 69 AMJIL (1975), 359; D. Shea, The Calvo
Clause (1955), p. 19; Judge Ammonn's separate opinion in
Barcelona Traction Light and Power Co.Ltd. [1970] ICJ, Rep. pp.
290-95; see also Guha Roy, note 61, supra; A.V. Freeman,
"Recent Aspects of the Calvo Doctrine and the challenge to
International Law", 40 AMJIL (1946), i21.

30. "Delegated Protection" as distinct from "Protection Status" is a
term used by Borchard, to denote the state of fact when the
interests of one sovereign State is confided in the territory
of another to a third state on temporary basis. See, .E.M.
Borchard, note 61, supra, pp. 471-5; See also C. Parry, "Plural ]
Nationality and Citizenship with special Reference toCommonwealth",
30 BYIL (1958), p. 257, ‘

31. Pablo Najera claim (1928), UNRA, vol. 5, p. 466.
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the bond of nationality between State and

individual which alone confers upon the State

the right of diplomatic protection.32
The rule of nationality of claims therefore ensures that as from the
time of occurrence of the alleged injury until the time of making
of the award, the claim must continuously and without interruption
have belonged to a person or series of persons having the nationé]ity

of the State by whom it is put forward and not having nationality of

the State against which it is put forward. 33

This rule requires that there should be continuity in the nation-
ality of the claimant. The principle of continuity has received
a considerable amount of criticism, mainly because it allows incidental
matters such as change of nationality by operation of law, including
cession of territory, to affect reasonable claims. If the legal
wrong is to the State of origin, then the wrong has been committed
and matured at the time of injury and is unaffected by subsequent

; 3
changes in the status of the individual.’ 4

The essence of the rule of continuity would seem to be aimed at
preventing individuals from choosing a powerful protecting State by
a shift of nationality. However, the view would not appear to support

the application of the principle in:cases of involuntary change of
L3 3r -
nationality brought about by death or State success1on.o It is

obvious that the rule is based on the presumption that individuals -
have one nationality at a time but in practice this is not always
the case. There are a considerable number of instances in which

people have been found to have dual or multiple nationalities. The

32, PCIJ Ser. A/B No.76; See also Nottebohm Case (Second Phase)
Judgment of April 6, 1955, ICJ Rep. 1958, p. 23.

33. 1I. Brownlie, supra note 1, pp. 481-2; c.f. Amerasinghe,
supra note 1.

. Brownlie, <pid. 35, 71Bid., p. 482.

34
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interesting question in this regard is which of these States would

have the right to bring a claim under diplomatic protection.

The International Court of Justice considered this particular
36
problem in Nottebohm Case, and came to the conclusion that,

According to the practice of States to arbitral
and judicial decisions and to the opinions of
writérs, nationality is a legal bond having as
its basis a social fact of attachment, a genuine
connection of existence, interest and sentiments
together with the existence of reciprocal rights
and duties..... )
A State cannot claim that the rules it has thus laid
down [with regard to Nationality] are entitled to
recognition by another State unless it has acted
in conformity with the general aim of making the
legal bond of nationality in accord with the
individual's genuine connection with the State
which assumes the defence of its citizens by means
of protection as against other States.

[emphasis supplied]

According to the principle of this case therefore in case of
dual or multiple nationality the right to bring a claim is exercised
only by the State with which the alien has the stronger and more

genuine ties of nationality.

Exhaustion of Local Remedies

Exhaustion of local remedies is an important rule of admissibil-
ity which applies to the cases involving diplomatic protection, as

opposed to cases of direct injury to the State.

3

The rule simply requires that an individual alien or a corpora-
tion should exhaust the legal remedies available in the host State,
: 37
before his claim can be admissible on the international plane. The

rule was confirmed by an international tribunal in the Interhandel

3€. Nottebohm Case, Supra.

37. The rule of exhaustion of local remedies may be avoided by
agreement. See Brownlie, supra, p. 496; C.F. Amerasinghe,
supra, p. 169; Borchard, supra, p. 818.
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case, where it was said that, “"The rule that local remedies must

be exhausted before international proceedings may be instituted, is a

well established rule of customary international law. %

Apart from the attention it has received from various publicists,
the rule also has been invoked on several occasions before the Perman-

ent Court of International Justice and the International Court of

Justice " and before other internatonal tribunals. 40

The main consideration behind this rule seems to be that it is
difficult if not impossible to say whether an injury can be imputed
to the State before the claimant brings and exhausts all the actions
and proceedings provided for in the State where the injury is alleged

to have happened.

41 :
Borchard™ who made a detailed study on the subject of diplom-

atic protection, outlined several reasons for this limitation on
the principle of diplomatic protection. One of the reasons that he
gave for the rule of local remedies is that people going abroad are

presumed to take into account the means furnished by the Tocal law

3¢, [1959] ICJ, Rep. p. 27.
39. See note 78 supra.

40, See, The Mavrommatis Palestine Concession Case (1925) PCIJ
Ser. A.No.5; The German Interest in Upper Silesia Case (1925),
PCIJ, Ser.A. No.6; The Choraow Factory Case (1927) PCIJ Ser. A.
No. 9; The Affaire Losinger and. Company, .order of 27 June 1936, .
PCIJ Series A/B No. 74; The Panevezys-Saldutiskis Railway Case
(1939) PCIJ Ser. A/B N0.76; The Elecitricity Co. of Sofia Case
(1939) PCIJ Series A/B No. 77; Unglo-Franian 0il Co. Case (1952)
ILJ Rep. p. 99; Ambatielos Case 1953, ICJ Reps. p.13; Nottebohm
Case (1959) ICJ, Reps. p. 14; The Interhandel Case (1959) ICJ
Reps. p. 11; 7The derial Incident Case (1959) ICJ Reps. p. 1323
and The Barcelona Traction Case (1964), ICJ Reps. p. 12.

41, Borchard, note 1 supra, pp. 817-8. See also the critique
of Borchard's formulation in C.F. Amerasinghe, supra, p. 171.
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for the redress of wrongs. Secondly, he said that the right of
sovereignty and independence warrants the local States in demanding
the freedom of their court from interference and the assumption that
they are capable of doing justice. Thirdly, the home governments of
the complaining alien must give the offending government an opportun-
ity of doing justice to the injured person in its own regular way and
thus avoid, if possible,international action. Fourthly, if the
injury is committed by an individual or minor official, the exhaustion
of local remedies is necessary to make certain the the wrongful acts
or denial of justice is the deliberate act of the State and, fifthly,
if it is the deliberate act of the State, it will show that the

State is willing not to right the wrong.

Whether these are the real reasons for the rule of local remedies
is arguable. However, what may be said briefly is that it is a
lTimitation to the rule of diplomatic protection in that it requires
that where there is a remedy, it must be sought. Only if sought in
vain and a denial of justice established, does diplomatic protection

become proper.

The Scope of the Rule

In a discussion involving the rule of local remedies, the
question which should be considered is ‘whenare the local remedies

deemed to have been exhausted?'

It has been suggested that the question whether local remedies
have been exhausted is a matter which can be verified objectively.
It will be sufficient for example, to know whether the decision is
final or not. If a final decision has not been given, it can not be

argued either in law or fact, that the remedies open to the claimant



w
(42

42 '
have been exhausted” and it cannot be said with certainty what is
the form or scope of the act or omission complained of, on which

international claim is founded.

Another important question in relation to the rule of exhaustion
of local remedies is whether in pursuing the local remedies, the
alien is expected to exhaust administrative and legislative as well

as judicial remedies.

Discussing this aspect of the rule; Amerasinghe44 pointed out
that although textwriters generally discuss the rule of exhaustion
of local remedies on the assumption that it is limited to the remedies
of judicial nature, international law practice shows that there is
no cogent evidence to suggest that practice has accepted this broad
definition of local remedies. In his own view, the author concluded
that the concept of local remedies covers only remedies which enjoy
a judicial character, although it is not confined to regular courts
of ]z:xw["L5 and that aliens should pursue and exhaust administrative
remedies only if they enjoy a character which ensures impartial
determination of disputes according to the law and not purely by
discretion.46 The administrative tribunals and the like may fall
under this category of exhaustible remedies, if they share the
required character and particularly, if they are subject to control

by ordinary courts as this ensures impartiality and determination

42 . F.V. Garcia-Amador, Third Report on "International responsibil-
ity: [1958], vol. II, YBILC, pp. 43-73.

A3, Ibid.
44 ., C.F. Amerasinghe, supra note 1, 169-99,
45 . TIbid.

46 . Ibid., p. 190; see also The Phosphates inMorocco Case [1938],
PCIJ, Ser. A/B No. 74 in which the French government argued
that local remedies were not exhausted as it was open to the
Italian company to have recourse to civil court adjudicating
upon administrative questions..
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Exceptions to the Rule

The rule of local remedies may be inapplicable in international
proceedings for different reasons. This may be in cases where only
- a'declaratory judgment 