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CHAPTER 1
INTRODUCTION

it has been variously estimated that one out of six
couplesl or 15-20 percent of couplesz,>are infertile. The
changes in social attitudes and social welfare policies
towards single mothers togethef with the increased use of
contraception,andvabortion méan that the demand for
adoptable babiesvhow surpasses the supply. Those infertile
céuples who are frustrated'by the long adoption procedures
- and ére unable to be helped through the Artificial
Insemination by Donor (AID) or In Vitro Fertilization (IVF)
programmes are tufning invincreasing numbers3 to a practice
'with a long history which has only recently gained
world-wide attention - the practice of surrogate

motherhood.

The préctice_of surrogacy dates back at least to
Biblical times. One of the first recorded instances is
found in the 0Old Testament. »Almosﬁ 4 OOO}years ago Sarah,
the wifé oﬁ Abraham, could not conceive and sent her husband.
to her Egyptiah maid Hagar saying "It may be that I may‘.
obtain children by her".4 Hagar thus bore ismael. Another
example is that of Rachel, wife of Jacob, who réquifed Billa
to “beaf upon my knees that I maf alsé have a child by
her".> Jacob's othér wife, Leah, had the same arrangement

with her slave-girl Zilpah.6
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Today, surrogate motherhood has provoked considerable
debate on the moral, ethical, legal, and social
consequences, issues to which existing legislation has
failed adequately to address itself. 1In a jurisdiction
where no specific legislation on surrogacy exists, the
application of existing laws produce distorted results
which are beyond the probable legislative intent. Where
specific legislation prohibits the practice of surrogacy, it
has faiied to recognize long term implications of suéh

prohibition.

Most of the known cases of snrrogacy arrangements
involve the insemination of the surrogate with the sperm of
the husband of the infertile couple. The insemination of
the surrogate_nith the sperm of a person other than the
husband of the infertile couple is, of course, a
possibility, but would probably be a method resorted to only
where both the wife and husband are infertile. 1In this
case, the resultant child has no genetic link with his
intended parents. The expression infertile couple in this
papér is used to denote a couple where the wife is incapable

of bearing, or carrying to térm, a child.

Discussion in this paper is limited to infertile
couples who participaﬁe in surrogacy arrangements by the
most common means of the artificial insemination of the
surrogate by the sperm of the -husband. It is' by the use 6f,

such a practice that the major ethical and legal issues arise.
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Recent developments in the field bf In Vitro
Fertilization now enable an embryo to be implanted in a
. woman who is not the genetic mother of the embryo. 1In the
case of a surrogaéy arrangement, the surrogate becomes the
gestational or 'host' mother and where the couple have both
contributed the genetic material, they are fhe genetic |
parents. Three other possibilities become avaiiable with
the use of-the»technique of embryo transfer. The first is
where an embryo consisting of the wife's ovum fértilized by
donor sperm is implanted in the surrogate. 1In this case,
only the wife has a genetic iink to ﬁhe resultant child.
The second is where an embryo consisting entirely of doﬁated
éenetic material is implanted in the surrogate. In this
. case, neither the couple nor the surrogate}have genetic links
" with the resultant child. It is difficult to envisage the
" circumstances in which‘suéh an afrangement would be'resorﬁed
" to. The third possibility is where an embryo consisting of
' the ovum of a donor fertilized by the sperm of the husband
. is implanted in the surrogate. 1In such a case, the child has
" a genetic link to thé husband. In all cases ihvolving
:-embryo transfer, the surrdgate would be the gestational
- mother, and most of the legal and ethical issues relevant in
; the casé wheré the surrogate:herself,has,contributed génetic

é material to the child may not be as relevant.

Although it is possible to understand the desire of a

single man, or a single woman, or a homesexual couple to use
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the services of a surrogate mother, the issues raised in
such an arrangement involve different considerations from

those inherent in arrangements made by infertile couples.

The participation in a surrogacy arrangement by a
singlé person means intentionally depriving a child of a
second parent.? Certainly society can do little to prevent
a woman from becomingpregnant, whether she is single or
married. However, by tﬁe rules of nature and the cbnditions
imposed by most communities, a single'man has much more
difficulty in deliberately creating a child with the
intention of being its sole parent. The basic reason for

allowing a couple to use artificial reproductive techniques

is to enable the couple to fulfil their love through

procreatibn.8 This argument can be extended to surrogacy

which may be viewed as a form of artificial reproduction.

Through the use of simple artificial insemination
pfocedures not involvihg medical_intervention,9 a homosexual
couple may become 'parents' of a child born to a surrogate.
However the use of a surrogacy arrangement in these
circumstances raises serious social implications for the
child and for the accepted elements of what constitutes the

basic unit of society - the family.

The purpose of this paper is to discuss the major
problems inhibiting the use of surrogacy, including existing

1egi§lation, concerns of public'policy and judicial

{



‘decisions and comments.

In the findings of the committees formed in various

~ jurisdictions to look into the issue of surrogacy

arréngements,it is noted that the majority of the reports
favour prohibition of the practice of surrogacy and two of

the jurisdictions have enacted legislation accordingly.

In Canada, the province of Ontario favours the use of
surrogacy through legislative control, as do some of the

States in the United States. These reports and relevant

" ¢ legislation are evaluated with a view to comparing the

~attitudes in different jurisdictions.

The effectiveness of private contract in surrogacy

. arrangements as practised in the United States is examined

3

 } and compared with the use of legislation to control such
' ;arrangements. The arguments for and against the

: prohibition of surrogacy are presented) with the conclusion

that legislation allowing and regulating the practice of

_ surrogacy is to be preferred in order to protect the welfare

. of all the parties, especially that of the child.



6.

CHAPTER 2
MQTIVATION TO PARTICIPATE IN SURROGACY ARRANGEMENTS
- Definition of Surrogacy
The term surrogate motherhood or surrogacy is most
" commonly used to denote thé‘procedure by which a woman
produces a child by becoming impregnated with the sperm of
the husband of an infertile wife or, in rare occasion§ where
the husband is also sterile, by the sperm of another man,10
.and surrenders all parental rights over the resultant
child to the husband and his wife. The couple (intended
parents) then take steps formally to adopt the child. The
child may, in some cases, be handed over to the cOupie and
' registration details may be falsified to hide the true

parentage.

In the most common. case, the term "surrogate mother",
which strictly interpreted means substitute mother, is a
misnomer. The woman who is impregnated in fact contributes
the egg and uterus and is not therefore a substitute mother
but is the genetic mother. The wife who rears any child
born thereafter becomes the social mother or substitute

mother as she parents a child borne by another woman.
Motivation of Infertile Couple

What motivates an infertile couple to seek an
- arrangement with a surrogate - an arrangement which is

widely disapproved of, has no protection in law, and in some
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iﬁstanqes may be prohibited by the law? 1In a poll conducted
- by a research organization in 1982 in Australia and Great
ﬁritain,ll it was found that in Australia, 32 percent of
those people questioned thought the practice of surrogacy
should be permitted while 44 percent were against the
practice and 24 percent had no opinion. 1In Britain,‘only'ZS
percent were in favour of the practice while 55 percent were
against it.. The data did not reveal the reason why opinion
was against the pfactice of surrogacy, but writers Singer
and Wellsl2 consider that such an opinion may have
éprung from a distaste of the idea of a woman giving up to

another a baby to whom she has given birth.

The main reasons for seeking a surrogacy arrangement
are the inability of the wife to either conceive a child or
carry a child to térm and'thekdesire of the couplevto found
a fémiiy. These reasons are similar to the reasons why

~ couples seek in'Vitro Fertilization procedures. A surrogacy
arrangement is the only chance to have é child who has a
genetic relatiohship to at least one of the couple. Where
'adoption is not available, it is the-only chance for an

infertile éouple to have ény sort of a child.

Accofding to Keane and Breo,l3 the husband of an
infertile woman, in keeping with the feelings of most other
men, experiences a strong need to have a child who is
biolpgiéally hié own. In seeking a surrogate, the couple

are acknowledging this need.
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The use of surrogacy as a matter oflconvenience
because, for-example, the Qife does not wish to interrupt
her career, is a far more controversial matter. It is easy
to criticize a woman who uses the services of a surrogate

for reasons other than medical necessity, yet the long

‘established practice of mothers leaving their children'in-

the care of nannies, nurses, wet nurses, baby sitters and
day care centres is widely éccepted. However, given
society's reluctance té accept surrogacy in cases of
nécessity, it is uplikely that surrogacy for reasoné of

convenience would be readily accepted.

Right to Found a Family

The basic unit of society is the family and most couples

feel the need to create a family unit. Couples seeking to

‘participate in surrogacy arrangements may be supported in their

desires by the fact that various international agreements provide

for the right to found a family.

' The International Covenant on Civil and Political Rightsl4

states that the family is the natural and fundamental group unit

 of society.l5 However, it also gives special mention of the

right of every éhild to such protection on the part of his
family, society, and the State as is required by his status as a

minor.16
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The right to found a family is further restricted by the

provisions of the Declaration of the Rights of the Childl7 to
which Austfalia is a signatory. »The Declaration provides that a
_child shall, wherever possible, grow up in the care of his
parents and shall not "save in exceptional circumstances be
separated from his mother".l8 The Declaration also sees the need
for the child to be protected against all forms of exploitation

and not be subject to trafficking in any form.19

The relevance of the Declaration to the praétice of
surrogacy lies in the fact that, on the_féce of it, surrogacy
conﬁravenes the sentiments of the Declaration. In the usual
surrogacy arrangements, thé child is separated from his moﬁher,
the surrogate is paid a fee, and the.child is relinquished to
another-set of"pafents'. This may be viewed as a form of |
trafficking, depending on the attitude taken ﬁowards the fact of
payment made to.surrogates.zo- Any legislation relaﬁing to
surrogacy needs to take into account these special provisions
protecting the interests of every child. However, as the |
Declaration is of moral force only, a failuré‘to comply with
these provisions would not affect the validity of such

legislation.

In thé Unitéd States, the right of choiqe in matters of
abortion and procreation and the right ﬁo beget and bear
children are well established.2l The right to enter into a
surroéacy arrangement may be inferred from the right not to

procreate through contraception and abortion and from
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the right to privaéy which was recognized»by the Supreme

Court in Griswold v Connecticut.22 However, such

fundamentai.rights may be justifiably regulated where
compelling State interes£ so dictates, but only to the
extent thaﬁ is necessary to protect the conflict of interest .
between the freedom of the.individual in organizing his or
her private life and the interest of the State iﬁ its role

as parens patriae. In the case of Roe v Wade,23 the Supreme

Court held that after the first trimester of pregnancy, the
State may regulate abortion in any way which is reasonably
necéssary to preserve the life or health of the pregnant

woman,

The Supreme Court's view that the "outer limits of ....

Wprivacy have not been marked by the court"24 may support the

suggestion that in the United States a right to practice
surfogacy arises from £he right to privacy. However, the
commercial aspect of surrogaéy may be a sufficient
compelling State interest to justify the regulation‘of

surrogacy.
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Motivation of Surrogates

A woman may seek to be a surrogate for a variety of

'reasons. An initial study of 125 women applying to provide

surrogate mothering services25 found various emotional

reasohs'for the willingness of a woman to bear a child for
ahothef. ThiS'ranged from the enjoyment of being pregnant,.
the need to assuage guilt feelings'of a previous abortion or
adoption, the desire to help others, to the desire for

financial gain.

From his study, Parker26 concluded that pdrticipation

'as a surrogate mother gave a woman who had lost her child

through abortion or adoption a chance to redeem herself and
to assuage her feelings of guilt. However, Sappideen2?

questions whether participating as a surrogate mother will

" have a redemptive effect, given-that-.stch.participation -

is not generally an acceptable activity by society.

If the surrogate sees the_arrahgement as a meaﬁs of
earning money, there is the possibility that she may not- be
altogether frank about her medical history aﬁd be less than
careful about her health dgring pregnancy. It has been

found that blood donors who are paid for their blood

' deliberately conceal any personal information which may
. debar them from donating their blood.28 1t appears that a

person who sells his blood because of a need to earn money -

is'less likely to reveal any medical problems he may have.
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" In the case of a surrogaéy arrangement, adequate
vT'medical and psychological scréening before’being acéepted as
a surrogate would help in discovering any potential
.difficulties in this area. A materialistic view to a
surrogacy agreemeht may add stress to the surrogate, who is
.already in what may'be regarded as a stressful situation. A
surrogate who is motivated by purely financial
cdnsiderations may not feel very committed to the wellbeing
of the unborn child. She may also experience conflicting
;_emotions between her nurturing role and her financial
motives. . Stress may have an adverse effect on the unborn
child and may giye rise to an increase in perinatal death,
A?'congenital abnormalities, accidental injuries during
pregnancy or a difficult labour.29 However, it is not clear
g-'ihow far studies on the adverse effect stress has on a

. pregnant woman can be related to the position of a

; surrogate.

In his study, Parker found that 89% of the women
surveyed, required a fee for their services.30 1If payment
to the surrogate covers more than the reasonable costs
ihcurred in connection with the pregnancy and childbirth, it
may appear to be payment in exchange for the child. Such
:'payment may bé viewed as an offence against those prdvisions
of the various adoption legislations which prohibit payment
made in consideration of the adoption of a child, and the

transfer of the possession of the child or the making of
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arrangements, with a view to the adoption of a child.31 any
payment made to reimburse for actual expenditure may be

outside the ambit of those provisions.

Although at first glance an altruistic motive may be
~seen in a laudatory light, there are pfoblems which are
similar to those encountered in the area of organ donation.
Altruism may be regarded as a gift relationship between the
parties which imposes an'obligation to receive and to repay

in equivalent value.32

in}the’field of organ donation, it has beeh suggeSted33
that a family might bring subtle pressure to bear oh one of.
its members to donate anvorgaﬁ such as a kidney. 1In such a
case, the recipient of such a donation may feel unable to
refuse thé éift and continue to feel obligated towards the
donor. The:donor, on his part,»may.conéider the recipient_
as an extehsion_of himself and may exhibit proprietéry

interest in the conduct of the recipient.

Where there is no personal relationship involved in the
aonation of an organ, this sense of obligation to give[ to
accept, aﬁd to repay would more likely be absent. Where a
.donatibn is given without payment, such as the case of an
unpaid blood donor, it can be séid to‘bé an act of altruism

- an act for the benefit of society without reimbu:sement.34
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Where relatives are involved in a surrogate motherhood
arrangement, the mixing of kinship is confusing and not in
the best interést of therchild or the natural mother. The
.surrogate, as a member of the family, remains in contact
with the child, often in the role of a more distant
relative, such as an aunt. The situation is analogous to
grandparent adoptions where the natural mother is known as
thé'sister. The surrogate may be reluctant to relinquish
all'control over the child and be unable to accept the

secondary role.

Confidentiality.in Surrogacy Arrangements

The reason for anOnymity in organ donaﬁion cases ié to
minimizé the sense of obligation-and identification. 35
Whether the identity of the_sﬁrrogate mother should be
B cdnfidehtial is analogous to adoption and artificial
insemination by déngr situations. While the sperm donor in
ah artificial insemination procedure ié assured of
confidentiality, the surrogate, who in the majority of cases
is also the ovum donor, is'generally knowh by the infertile
couple. Even if the surrogate. is not personally known, the
details of her medical history, education, background, and
physical features would be made known to the couple before

the surrogacy arrangement proceeded.36
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Considering the length of time and effort involved in
producing a child, the possibility 6f a woman acting as a
surrogate mothsr_more than once is very remote. Therefore
the likelihood of an incestuous marriage, the main
consideration for reVealing identity, is also very remote.
However, as is often the situatidh in adoption cases, a
.child may have a strong psychological desire to know its
biological parent as well as a need to know the medical
- background of its biologicél family. On the other hahd, if
the experience in the area of kidney donation can be applied
to surrogacy, the identities of the parties should not be

revealed.

Conelusion

Idealiy, financial’gain'should not be the primary
faétor which encourages a natural parent to relinquish
parental rights7 This results in décisidns being made which
may not be in the best interests.of.the natural parent or
child. The motives of a surrogate may affect her attitude
towards the unborn child which may result in a standard of
bcare-below that which is necessary for the well being of the

child. | | )

It may be argued that the transfer of custody of a
child is not in the best interests of a child if financial
gain is the factor which motivates a woman to enter into a

surrogacy agreement. However, at the time the agreément_is
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made, it is not the welfare of the child which is the focal
point but the hopes of the infertile couple and the
financial needs of the surrogate. The fact of a profit
motive may well;justify regulation of surrogacy agreements
but is not an.argument for prohibiting.them. Thé surfogate
is not paid-only for her consent to the adoption but more _
for her personal services in conceiving, bearing, and
delivering the child_for the infertile couple and is

compensation for the loss of income, pain and suffering.

The motivation of a surrogate in participatipg in, a
surrogacy arrangement may well haveAan effect on the -
well-being of thé unborn child. However, apart froﬁ the
very few cases of family surrogacy arrangements, it is
unlikely that a woman will undergd.the arduous and
potentially hazardous experience of pregnancy énd childbirth
without being adequately c0mpensated'for all the factors
involved. This is not to say that the profit motive
overrides any other reasons the surrogate may have. As Kim
Cotton expressed the matter, "It wasn't a case of having a
- baby for money, it was more a case of wanting a way fo bring

in some money that would make me feel worthwhile",37
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CHAPTER 3

REPORTS AND LEGISLATION IN AUSTRALIAN AND OVERSEAS JURISDICTIONS
Since 1982, governments throughqut Aqstralia have |

become increasingly concerned about the issues raiséd by the
devélopment’in reproducﬁive techniques, especially as it
affects the status of the children born as a resﬁlt of
scientific breakthfoughs to alleviate infertility. A brief
- look at £he reports of the various committeés set in this
country, and in United Kingdom,‘Canada, and United States
‘with special regard to the practice of surrogacy reveals a
geherally consistent approach in pringiple against the

practice.38

Commonwealth_

- The Commonwealth did not set up a government committee,
but the Family Law Council did establish the Asche

Committee.39

The Asche Committee specifically agreed‘with the
Warnock Committee40 that the State should not permit any
.surrogacy agreements on the groﬁhd'that .;.; I"as a matter of
public policy, surrogacy arrangements are seen to be
contrary to the welfare and.interests of the child".4l
Such agreements should be null, void, and unenforseable,
with criminal sanctions against the exchange‘of money or the
use of advertisements.42 However, 'a woman and a couple |

entering a surrogacy agreement for altruistic reasons should
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not be subject to any criminal penalty. The Asche Committee
believed that legislation prohibiting the practice of
surrogacy would prevent surrogacy agreements. VThe argument
that a woman should be free to use her body as she wished
was rejected by the Asche Committee as it failed to take

account of the welfare of the child and left the woman at

risk of exploitation.

A national uniform approach to the issues arising out
the practice of surrogacy was advocated by the Asche

Committee to deal with the’social, moral, legal and ethical

L3

questions.

Vietoria

In Victoria, the Waller Committee issued its final

Report in August 1984.hh

- In this report, the Waller Committee opposed the
practice of surrogacy, whether by natural or by artificial

insemination, or by E.T. The Committee condemned the buying

- and selling of a baby which it saw as being the core of

L5

surrogacy agreements. The Committee recommended that

commercial surrogacy arrangements should not be part of an

L6

IVF programme.

The Waller Committee also addressed the issue of
voluntary surrogacy without any element of commerce but had

grave doubts that such an arrangement would be in the best
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interest of the child, given the problems raised by the

surrogate's refusal to relinquish the child.u7

As a result of the recommendations of the Waller
‘Committee, the State of Victoria enacted legislation aimed
at surrogacy agreements. At the date of writing, it is the

only State in Australia to do so.

Section 30(2) of the Infertility (Medical Procedures)
L8 '

595”1984 - makes it an‘offénée to publiéh a statement,
advertisemént, or notice inducing a person to act as a.
surrodéte or stating a woman is willing to.act as one, and
' to receive payment of reward for coﬁsideration for the
making of a surrogacy'égreement or for acting as a
éurrogate.v This differs from similar legislation in the
United Kingdom as this provision bans payment between ﬁhe
.Surrogate and the couple. The peﬁalty imposed for |
contravention is 50 units ($5,000) or imprisonment for 2
'ﬁyears. Section 30(3)'provides that a surroéacy contract or

L9

agreement is void. The use of the word "void" in this

context may merely mean unenforceable and not that the

contract or agreement is illegal.

Subsection (1) of section 30 provides, by way of

. reference, a definition of a surrogate mother.

This definition appears to be limited to those women
who are resident in Victoria and therefore advertisements or

notices published in Victoria which are prohibitéd under
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subsection (2) if addressed to potential surrogates resident
in Victoria, may be valid if aimed at securing the services
ofra surrogate resident outside Victoria. The prohibition_

will not hinder those determined to seek a surrogate.

- Queensland

In Queensland, the Demack Committee released its Report

in March 1984.50‘

The Demack Committee reached the same conclusion as the
Asche'Committee-and the Waller Committee in that it
recommended that it should be made illegal to advertise for
surrogatesﬁﬂ! but did not consider it desirable atléresent
to make surrbgacy arrangements criminal offences.52 The
Demack Committee also recommended that a surrogaéy agreemént_
be null, void, and unenforceable on the groundAof.éublic

policy.53

On the matter of the use of donor gametes, the
Committee considered that the public welfa:e.did not féquire
legislativé banning of the use of donor sperm but it was not
unanimous on the.question of baﬁning donor ova. The
Committee agreed ﬁhat donor sperm should only be uséd if
~ medical reasons dictate their use.- As for donor ovum, ‘any
embryo transfer should only be made to the infertile wife of

the couple.a+
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The Demack Committee examined the issues involved in
surrogacy in the light of ethical considerations in
protecting the basic moral values of the community. It

considered the rights and protection of the child as

provided for in the Human Rights Commission Act 1981 of the

Commonwealth and the United Nations Declaration of the

Rights of the Child, 1959.

The Committee did'not'claim it was expressing the.mind
of the‘cbmmﬁnity,or even the4majori£y of the community.
Indeed, it is clear from the submissions made to the
- Committee that there is no consensus in the commuhity | .,‘
regarding_fﬁndamental ethical issues involved in modern.
reproductive techniques and procedures. This made the task’
.of promulgating ethical gﬁidelines even more difficult.
ThelCommittee endeavouféd to enﬁnciate certain principles to

underline the many issues involved.

Tasmania

The Chalmers Committee issued its Final Report in
June 1985.55'

The Chalmers Committee was of the opinion that the
pfactice of surrogacy in general and commercial surrogacy
agreements in particular are unacceptable to the Tasmanian
community at the present time and recommends that the
practice of surrogacy should not be recognized as an

acceptable procedure for the alleviation of infertility in
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Tasmania. Yet the»Committee fell short of prohibiting such
prcCedures, believing that there is a poSsibility.of
permitting surrogate procedures in certain cases in the
future. The Committee did not believe that criminal
penalties were an appropfiate meahs of controlling the
'practice of surrogacy but considered regulation by specific
legislation to be in the best interest of the child. Such
regulation wouldcensure that Surrogacy»agreements are
controlled by the existing State‘egencies and‘wculd prohibit
any priyate surtogacy agreement. Any financial recompense
_shculdube limited to the reasonable expenses incidental to

the pregnancy and birth.

amendments to the Status of Children Act 1974 (Tas.)

have already been discussed.56 ~ The position in Tasmania is
» that,‘although like'its Victorian counterpart the
legisiation establishes maternity in cases of donor ovum,
unlike South Australia} Victoria, and New South Weles, it
does not recognize de facto relationships and therefore
children born in sﬁch circumstances fall outside the ambit.
~of the legislation. This anomaly may cause hardship to
those de facto couples who, having undergone the relevant
fertilization procedures in those States, settle in Tasmania
-and find that the law here does not recognize the legal

status of any children born as a result of those procedures.
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" New South Wales

The New South Wales Law Reform Commission is to conduct
a full review of the issues involved in the practice of
surrogacy but has yet to proceed with this project but has

57

published a report on human artificial insemination.”

58

In the meantime, the Artificial Conception Act 1984

wés enacted to provide for the paternity and legal status of

a child bofn as a result of the use of donated Spefm. It
encompasses de facto couples, unlike the Tasmanian legislation,
but does not proQide for the maternity of a'child‘in the

case of a donated ovum. Recent amendments made by the Children -

(Equality of Status) Amendment Act 198459 provide 'in section

18A(2)(d) that the presumption which exists by virtue Qf section

. 60 g
11(1) of the Children (Equality of Status) Act 1976 prevails

‘over the conflicting irrebuttable presumption under section

' ' 61
6 of the Artificial Conception Act 1984- which presumes

the semen donor not to be the father. It appears that the
amendments may provide a means for recognizing biological
paternity in surrogacy cases;62 Under section 11(1), a man

may execute a paternity acknowledgment that he is the father

- of an ex-nuptial child and if it is countersigned by the

mother or recorded in the appropriate register, that man is

- presumed, for all purposes, to be the father of the child.

In this way, biologicaL paternity, although initially
precluded, may be re-instated and a rebuttable presumption

is deemed to prevail over an irrebuttable presumption.
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South Australia

In South Austfalia the Working Party on In Vitro’
.Fertilization and Artificial Insemination by Donor63
Arééommended that no change be made_to the law to permit the
practice of sdrrégacy. It did so on the grounds of the
social complicétions which may arise from surrogacy
‘agreements such as the surrogate's refusal to hand over the
child, the illegality of payment being made in relaﬁion to
the adoption of the child and concern of public policy. It
would appear therefore, that the wOrking Pérty viewed
- surrogacy in the context of existing legislation and
éonéluded that the existing law'already prohibited the

practice of surrogacy.

The Family RelationshipsAmendment Act 1984;6u as is

the case with the Victorian Act, provides for establishing
paternity and maternity where donor gametes are uséd. The
Working Earty_considered thaﬁ the legislatidn provides a
satisféctory basis on which a child may be legally
recognized as the child of the marriage or the de facto

relationship.

Unlike the.position as evident from the New South Wales
legislaﬁion, it 4id not liké-the uée of the term "artificial
concepﬁion“ as it conéidered that it is the procedure used
to fertilize the gametes which is artificial and not the

.conception.
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Western Australia

The Meadows Committee was established Qith its term of
reference confined to IVF. An Intérim Report was released
in August 198465- in which the Meadows Committee recommended
that an evaluation of IVF in Western Australia to provide
information as to the resﬁlts and effects 6f IVF in order to

further assist it in its work especially relating to de

facto couples.

' e 6 .
The Artificial Conception Act 1985, 6 as with the

'Victofian, South Australian, and Tasmanian legislation,
establishes both patefnity_and maternity, including where
‘donor gametes are used. Section 6(1).of that Act provides

. that the husband is the father of a child borﬁ as a result
éf a fertilization procedure undertaken by his.wife With his
consent. Where donated ovum is used in such a proceduré;
with the consent of the husband, section 5(1) provides that '
the wife is the mother of the‘child. Section 7 denies
parentage to the donor of any‘ovum, or the dono:‘of any

sperm (who is not the wife's husband) used in the
fertilization procedure. The Act, unlike its Tasmanian
'coﬁnterpart, épplies to "de facto" and "legal" spouses. The
provisions establishing paternity and matérnityfiséctions 5
and 6) apply only to these spouses. Section 7, however,
preciudes parentage of the @onors of genetic material,

' whether.or not tﬁe woman who becomes preghént has a "legal"

or "de facto" spouse. The Act is silent as to the paternity'
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(and maternity) of a child born to such a woman. Similarly,
where the woman is married, and her husband does not consent

to the procedure, the Act is inapplicable. It is

~unfortunate that the Act perpetuates the 1egal'fiction

approach to paternity by using terminology which presumes
thét’the husband hés caused the pregnancy (subsection (1) (a)
of section 6). As was poihted out in the Interim Report of
the Asche Committee,67» the role of the lawiis discredited
When actual fact is misrepresented by law. A better
approach is that used in the United States andvalsb in the
Tasmanian iegislatioﬁ68 whereby the husband ié treated in

law as if he were the father.

United Kingdom

" In the United Kingdom, the Warnock Committee maae-
certéin recomméndations relating to the p:actice of
surrogacy in its report presentéd in June-l984.69 The
Warnock Cdmmittee unanimodsly agreed that surrogacy merely
for the convenience of the wife, is "totally ethically
unacceptable";YO

To the majority, the dénger of exploitation outweighed
ﬁhe potenﬁial benefits to such an extent that they were
unable to even approve of non-profit making surrogacy
services. The Warnock Committee therefore proposed to
render criminal the operation of both profit and non-profit

71

making surrogacy organizations. Also liable to
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prQSecﬁtion should be the actions of any person who
‘knowingly assists in the establishment of a surrogéte
pregnancy.72 This latter recommendation was intended to
cover aﬁy form of advertisement ih relation to a proposed
-_surrogacy and even women who become surrogates and may even
cover the infertile couple as well. Finally, the Warnock
Committee‘recommended that all surrogacy'agreementé be
~illegal contracts and therefore unenforceable iﬁ the
courts.73 Iﬁ would appear that no proseéution is envisaged

against the infertile couple, although the agreement is

rendered illegal.

74

It has been suggested that a criminal sanction is
uniikely to be effective since parties to a surrogacy
arrangement neéd merely to éssert that normal'sexﬁal
intercourse occurred between the surrogate ahd the genetic
father of the child who subsequently agreed to~bring up the
child. It ié not unusual for a putative father to take such
" actions or even to pay substantial compensation or alimony

to the mother of his illegitimate child.

Following the public outcry which followed the Baby
75 |

Cotton Case in Januéry 1985, which involved a child born

to an English woman for an American couple as result of a
surrogacy arrangement made through an American agency, the

Government rushed through Parliament the Surrogate

Arrangements Act 1985 (U.K.). Although the Earl of

-Caithness (acting on behalf of the Government in the House
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of Lords) denied that this was the reason behind the-Act,76
the Secretary of State for Soéial Services (Mr. Norman
Fbwler) stated that this was in fact the situation during
the Second Reading in the House of Commons.’? The Act falls
short of implementing all of the recommendations of the
Warnock Committeg in that it is only directed at commercial
vagencies,and does not deal with any altruistic, charitable

or family arrangements.

Section 1 contains an extensive definition of a_
surrogate mother as a woman who carries a child in pursuance
of an arrahgémént made before she began tb carry the child
with a view fo the child being handed over to another
person. Regard is to be had to all the circumstancés,
including the -payment of money or mopey's worth; in deciding
if the arrangement was made with éuch a view. However, the
payment qf money by the infertile couple to or for fhe
benefit of the surrogate is not illegal under section 2(2)
and (3). It is therefore inaccurate to state that the Act
prohibits commercial surrogacy. By allowing the payment to
the suirogate without any safeguards, the Act fails to

protect either party from exploitation.

Section 2(1) prohibifs certain activities if done on a
commercial base, including taking part in any negotiations
for a surrogacy arrangement. A person does én act on a
commercial basis if he does it'with a view'to payment beihg

received by himself or another. A solicitor may commit an
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offence if his act could be construed as taking part in the
;negotiatigns or offering to negotiate or even compiling any
information with a view to its use in the negotiation.
However, the surrogate herself is ekempted from the .
. provisions of section 2(1l) and so is a person who
" commissions a surrogate to cafry a foetus for him - Section
'2(2)(b). Presumably the use of the male pronoun indicates

that it refers to the husband of the infertile couple.

‘Section 2(5) and (7) also prohibit commercial
~activities of a body of persons. Whereas an individual is
guilty of an offence if herdoes an act on a commeréial basis
" and payment is received or contemplated in respect of that

-~ act, a body of persons is guilty of an offenée‘if - |
negotiating the making of surrogacy arrangements is one of
_its>activities and payﬁént is made to it,_whepher or not the
'péyment is connected to that activity. ‘This may be
important in thebcase of a charitable body which réceives a

"donation after assisting the parties.

Section 2(4), (6), and (9) prdvide‘defences and a
person may have a defence if it can be established that the

payment was not made in respect of the surrogacy arrangement.

Section 3(1l) makes it an offence to publish or
distribute any advertisement offering to act as a surrogate
or searching for a surrogate. The prohibition is exhaustive

and covers all forms of advertising. A distinction is made
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between those who publish>— section 3(2) and (4), and those
“who distribute a prohibited advertisement - section 3(3) and
(5). A person who publishes a prohibited advertisement is
guilty irrespeétive of his state of knoﬁledge, whereas a
person who distributes a prohibited advertisement is quilty
only if he knew the advertisement éontained any indication

- relating to surrogacy.

Penalties for contraventions against the Act are a fine
not exceeding $2,000 with the additional sentence of up to 3

months' imprisonment for an offence against section 2.

The majdf weaknesses of the Act are that it allows
surrogacy but does not provide any framework for its
.regulation and that it ignores the issues of the status of
the child and parenthood. To point to other leéislation
which deals w%th~these issues in other contexts, is td
ignore the éroblems that arise by applying legislation aimed
at a particular set of circumstances to circumstances of a
different nature. At present, a child born as a result of a
surrogacy agreement is not deemed by law to be the child of
the intended parents, the infertile couple. Thevchild may
be well looked after by his intended parents, but’no legal
status is attached to the relationship and the child remains
‘a ward of the court. The presumptions of'parenthbod under
the existing iegislation work to the detriment of thé

intended parents and the child.
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The majority of the Warnock Committee recommended that
all surrogacy arrangements be made illegal and unenforceable
- yet section 1(9) of the Act states that the Act applies to
éu;rogacy arrangements whether or not theyvare lawful or
unforceable. Thus, the legislation does not address itself
to the legality or otherwise of surrogacy arrangements.

This may be interpreted as inferring that some surrogacy
arrangements may be enforceable. Matters relating to the
custody end upbringing of a child is governed by section 1

iof the Guardianship of Minors Act 1973 (U.K.) and, therefore,

the terms of a surrogacy agreement would not prevail over
the ehild's best interests. A term requiring the surrogate
to hand over the ehild would not therefore be enforceable.
The Minister for Health, Mr. Kenﬁeth_Clarke, resisted
attempts to emend section 1(9) as, in his opinion, a
surrogate should be permitted to rely on the agreement in
somehinstances.78 One such case would be.that a surrogate
who stopped Qork in reliance oh a promise to reimburée her
for loss of earnings should be able to recover for that
loss. The problem with this_approach, as one writer has
suggested, /9 is to decide which terms are valid and on what

basis should they be so decided.

: By limiting the Act to commercial agencies only, the
Act leaves the door open for non-profit organizations to
make surrogacy arrangements without attracting criminal

liabilities, provided the use of any kind of advertisement,
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prohibited under section 3, is not resorted to. By

prohibiting the use of any kind 6f advertising, it Qould be

'Very difficult for a couple to seek an unknown person as a

surrogate and for a woman unknown to the couple to offer her
willingness to act as a surrogate. Only by word of mouth,
or through family or friends is the possibility left open

for some arrangements to be made. 1In such circumstances,

- family arrangements may well be the only way for infertile

couples to achieve their'desire to have a child who is

biologically connected to one of them.

In order to rectify some of the ambiguities of the Act,

the Surrogacy Arrangements (Amendment) Act 1986 (U.K.) removes

the immunity from prosecution of the sﬁrrogate and any

person commissioning her. It also extends the Act to cover

" non~commercial surrogacy agencies. Finally, it makes it an

offence to assist or take part in the establishment of a

pregnancy knowing that it is in pursuance of a surrogacy agreement.
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Ontario, Canada

In conﬁrast to the Warnock and Waller Reports, the
Report of the Ontario Law Reform Commission80 concluded
that modern law must reflect the benefits of the new
technologies and the hopes of infertile men and women while
guarding against those excesses seen as harmful to society
in general. The Commission based its recommendations on

the premise of what is in the best interest of the resultant

child.

The Commission recognized that the ethical, social, -
_ mdral and legal issues of the problem had to bé faced.
Instead of adopting one overall approach to artificial
reproduction in genefél, the Commission proposed a

functional and pragmatic approach formulating particular

responses to particular problems.

In regard to surrogacy, the Commission was of the view
that as a matter of public policy, surrogacy should be
permitted. - It also recognized the fact that if prohibited,

' surrogacy would not disappear, but would continue’
unregulated.. The Commission recommended that surrogacy
agreements be enforceable proQided they are supervised, and
approved by the courts. The suitability of participants and
‘the tefms of the agreement wouid be subjecﬁ to the scrutiny
of a judge. The agreement would provide for certain_
eventualitiés such as abortion and death of an intended

parent. The resultant child would be the legal child of the
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infertile couple who contracted with the surrogate.

‘The dissenting member of the Commission, Vice-Chairman
Allan Leal, based his criticism against surrogacy on the
grounds that the procreation and rearing of children should

be within the marital union and that surrogacy-wasvan

exploitative arrangement. It cannot be said today that the

long-life partnership of marriage is the prevailing standard
pattern. From a point of view of sexual roles in society,

marriage is often seen as the relationship in which a woman

bis’exploited by her husband and society's male-dominated

views of her place in the marriage. Although the
possibility of exploitation of women in surrogacy
arrangement does exist, under a system of regulation and
supervision, that possibility is greatly reduced. The

opinion has been expressed more than once that the outcry of

- moral indignation against surrogacy would not be heard if

men were the ones bearing a child - the freedom men have to

control their sexual lives should extend to women,

especially in decisions affecting their sexual roles.81

If the proposals put forward by the Ontario Law Réform
Commission were to be accepted in all jurisdictions the
cause of equality would be enhanced. Women should be free
to make their own decisions in the areas of procreation, and
defining their sexual roles and responsibilities. The

traditional views of motherhood are those formulated by men

and perpetuated in lawvby judges nearly all of whom are
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male. Support of su;rogacy'should be based on equality.

The importance of the Report lies in its thoughtful approach
ahd analysis of all the issues involved in human artificial
reproduction, including the practice of surrogacy. Thev'
Commission realised that the moral, social and psychological
issues had to be faced. In the view of the Commission, the best
interests of the child formed the basis of its reéommendations.
It therefore advocated a system which permitted private |
agreements but which protected the interests of all parties by
subjectihg the agreements to the scrutiny and supervision of the
court.v By recoghizing that there exists é genuine demand for

artificial means of alleviating the childlessness of infertile

‘couples, the Commission accepted the fact that new technologies.

and procedures were available and should be used to the benefit
of these infertile couples. This attitude is in stark contrast

to views stated im other Reports.

United States

In the United States, no formal reports of any
Committees have been issued but a few States have proceeded
to draft legislation'in the area of surrogacy,.but with

varying results.

In Michigan, a Bill was introduced to regulate the
practice of surrogacy which includes criteria for.
suitability of infertile couples and terms of the

8 .
contract.f3 The biological father and his wife are deemed
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to be the legal parents of the resultant child provided the
wife acknowledged that her husband was the biological
father. Presumably, the situation where a donor is used for
insemination of surrogate is not contemplated by the Bill.
It only alleviates the position of a fertile husband who has

an infertile wife and not the infertile husband.

The Kansas legislationau validates a surrogacy
agreement if written consents of all parties (including the
husband of the surrogatei were obtained and certain

requirements as to the terms of the contract were met.

The resultant child is presumed to be the child of the
infertile couple, thus ﬁaking adoption unnecessary. Where 
the surrogate refuses to hand over the child, the child is
deemed to be the childvof thevsu;rogate and thé husband of
the infertile couple (again presuming that he has donated
the semen). The Bill does not adequately define thevstaﬁus
and responsibilities of each party if any breach of the térm
of the contract were to occur. This is unsatisfactory as

far as the child is concerned.

The South Carolina Bi1185‘ relies on the adoption

'~ procedure to establish parenthood. At birth the child is
presumed to be the child of the surrogate and her husband,
until an adoptioh order under the Bill is made in favour of
the infertile couple. This overcomes the problem prescribed

by the adoption statute forbidding payment. This approach



37.

ensures that the child has a legal status at all times and

parental respohsibilities are always in one parental couple

- or othér. Unlike the case in Kansas, the supervision of the

court goes beyond the formation of the contract by
continuing through the pregnancy until the adoption

procedure is finished.

The most recent Californian Bill86 is a bold attempt

to end the confusion surrounding surrogacy agreements and

.deals with many situations overlooked by earlier
~ legislation. Where the surrogate has donated the ovum and

~is the genetic mother, the procedure for adoption is

incorporated into the Bill and is one of the prescribed
terms of the sﬁrrogacy agreement. The surrogate is required
fo relinquish all parentél rights to and the custody of theA
child, and the intended parents are obliged to take custody
of and parental respénsibility for the child, immediately
after the birth, regardless of whether the child suffers

from any physical or mental disease.

The Kansas, Michigan, South Carolina, and California
Bills all specifically permit the payment of a fee and from
differing viewpoints. Aé the child is deemed to be the
legitimate of the infertile couple, the payment of a fee in
Kansas is not viewed as payment for the purchase of a child.
Such payment may be decided by the terms of the agreement.

The South Carolina Bill permits payment as compensation for

"the loss of income, the additional duties involved in
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childbearing and the restrictions on normal activities
during pregnancy. However the amount of such compensation

is to be strictly controlled by the court. The California

i Bill also allows payment to the surrogate as compensation

. for her services. In Michigan, payments may be made in

respect of reasonable .medical, legal, and living expenses,

and for loss of work time. However, no discounting is

. allowed for stillbirth or a defective child.

Most of the Bills contemplate the use of the services

of a surrogate bylsingle individuals. The Kénsas Bill

implies that the procedure is 6nly available to married

heterosexual couples, and tha£ thé surrogate mother herself
be married by the use of the terms sperm donor and his wife
and surrdgate ﬁothervand'her husband. The Californian Bill

enables couples, whether married or not, and single persons

. of either sex, to enter into a surrogacy agreement.

The South Carolina Bill limits it to married couples by

reference to the natural father and his wife.

Conelusion

Most of the Reports of the Committees recommended that
surrogacy agreements should be null, void, illegal and
unenforceable.87 Only the Chalmers Committee in Tasmania
in its_ReportBay advocated that surrogacy arrangemehts
should not be prohibited on the ground that in éome

instances such arrangements should be permitted. The Demack
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Committee in its Report89 agreed with the Report of the
90

Chalmers Committee that no criminal liability should be
attached to participating in surrogacf arrangements.
However, the Reports of the Waller Committee91 and the
Report of the Warnock Committee92 recommended crihinal
sanctions ;egarding advertising and payments made in respect
of surrogacy arrangements. These recommendations have now
been incorporated into legislation in Victoria93. and the

oL
United Kingdom.

The desirability of legislation which prohibits and
criminalizes the practice of surrogacy is to be doubted,
given an infertile couple's obvious desperate need to have a
child bioiogically related to at least one of them. So long
as infertile couples are unable to obtain a child by other
means, the law will continue to be‘broken. When law is
contravened, the legal status of the children born as a
result of surrogacy arrangements will be in limbo or it will
be decided under existing law which is not designed to cater
for such situations. This will result in many difficult

cases being decided under entirely inappropriate'rules.

To suggest, as the Asche Committee did in its
Repbrt,95 that legislation which prohibits ﬁhe practice of
surrogacy would prevent the practice from occurring is to
ignore past experience in the area of abortion. When
abortibn was made a criminal offence, it continued to

flourish as it met a desperate need. It continued, unabated
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and unregulated, often performed by non-medically trained
" persons, causing ill-health, and in some cases, death of

women,

It is premature to criminalize surrogacy which, if
‘adequately regulated, may.provide a successful means of
alleviating infertility. The problems associated with the
refusal of»a_surrqgate to handrover the child or the refueal
of an infertile couple to accept a deformed baby are capable

of being solved.

A preferable approach is to permit surrogacy in'certain
well-defined"circumstances éubjec; to regulation?and the
centrol of the courts or an appropriate government.body.
 The enlightened approach of the Ontario Law Reform
Commission ana“eome States in tﬁe United States has much to
recommend it. In the States of Alaska and Rhode Island
legislation has been eneCted specifying that surrogacy
contracts are legal and enforceable.%6 The Californian Bill
'>provides for the-judicial enforcement of surrogacy contracts
which the Bill declares "are not per se against sound public

and social policy".9%7
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CHAPTER ¢

SURROGACY ARRANGEMENTS

Public Policy
h The term public policy is difficult to define but it
can be said that conduct against public policy is conduct

that is "injurious to and against the public good".98

As the Demack Report bointed out,99 there is
disagreement in society on what might be regarded as the
most basic issues of public concern. Certainly, there is
U_iittle consensus on the matter when applied in the area of
reproductive procedures. On the oﬁe hénd, there ié the
opinion that the expectation of human happiness justifies
the application of any new reproductive technoiogy or
_ proéedure, and on the othef, is the opinion that to allow

any technical or third party intrusibn into the marital
relationship was to violate the traditional notiéns'of the -
sanctity of marriage. The separation of procreation from
the marital relationship is seen by many as a aehumanizing
factor which threatens the existence of the marriage and the
family while also weakening the biological links in the
»family. However, the pufposé of reproductive techniqués and
procedures is not to replace normal procreation methods but
to enable a couple to have a child which otherwise they

would. be unable to have.
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The notion that an agreement by a parent to transfer

parental rights and liabilities in respect of a child is

‘unenforceable as being against public policy appears to be

based on the maxim ex turpt causa non oritur actio — an action

does not arise from an illegal cause. It is clear'from

Godblot v Fittockl00 that the maxim is only one element of

the wider concept of public policy. 1In the law of contract,
the maxim signifies that a contract which is entered into

for an illegal purpose will not be enforced by the courts,101

- Before a court acts. on this principle, due
consideration ought to be given to the extent to which
public harm may occur and the nature of the moral quality of

the conduct in the light of community standards. " As times

--change, public policy relevant to a particular issue also

changes. As it is a very elastic notion, public policy will
also depend on the'particulaf judge's view of whether-é
particular agreement conflicts with the concept of public
morality or decenc&. The consequences at law of entering
into q,contract-appafently against public policy should vary
in severity according to the degree of impropriety on the
part of the parties.l02 A contract which is prejudicial to
the status of marriage is commonly referred tovas void. A
surrogacy éontract, seen in this context,vmay be viewed as

void so far as it offends against public policy.
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Terms of Surrogacy Agreeﬁents

In arriving at a conclusion Qhether a surrogacy
" agreement is unenforceable as'agaiﬁst public»poiicy, it is
useful to examine the type of érovisions_normally found in
such agreements as formulated in the United States. It is
there that the practice of regulating surrogacy arrangements
within the framework of contract p;inciples began. Noel
Keaﬁe,‘a lawyer in the State of Michiéan, arranges contracﬁs

between infertile couples and surrogates.

A tYpical’contract would provide for the husband of an

103

infertile woman to agree to the following:--

1 - to have his sperm used for the artificial

insemination of the intended surrogate.

- 2 - to accept the fact that he is the natural father
of any child or children born from such
insemination and take custody of such a child or

such children.

3 - to pay for all medical expenses for the period
from insemination till 6 weeks after the birth of
the child, relating.to the pregnancy, childbirth,
Ipaternity testing, travei expenses, life insurance.
A deposit is paid by the natural féther and the
full amount is paid over to the surrogate mother

after his paternity has been proven.
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to accept all the children born in a multiple

birth.

to assume legal responsibility of an abnormal

child.

The intended surrogate for her part agrees to the

follbwing:—

to be artificially inseminated with the sperm of

the husband of the infertile couple.

to abstain from sexual intercourse 2 weeks before

being artificially inseminated.

to carry a child resulting from such insemination

to term.

to undergo such medical testings and examinations

as may be necessary for her health or for the-

mhealth of the child.

to waiver rights to abort the child except on

medical grounds.

to abstain from drinking alcohol, taking

unp:escribed drugs and smoking.‘

to surrender all parental rights over the child.

. to deliver the child into the custody of the

infertile couple after birth.
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9 - to return any money already paid if paternity
tests show the sperm donor is not the father of

the child.

The husband is required to give his consént to the
artificial insemination of his wife to rebut the presumption
~ that the child is a child of their marriage, and_pfomises to
make no claim to the child. ‘The wife of the sperm dbnor on

 her part agrees to adopt the child.

One of the main reasons that a surrogacy agreement is
regarded as being unenforceable is the principle that the
rights and duties of a parent are not property rights and

1 . '
Ol This approach

therefore cannot be assigned to bthers.
- overlooks the fact that the rights and duties of 6ne parent
- the surrogate -2are transferred to the other parent - the
natural féther and ﬁot to a straﬁgerl ‘Under AID
legislation, a husband who consents ‘to the artificial

" insemination of his wife is deemed to be the father of the
resultant child.105 Therefore, in a Surrogacy arrangement, a
child who is born as a result of artificial insemination and
with conéent_of the husband of the surrogate mother is the
legal child of her husband. There arises a complex
situation unintended by the legislaﬁion whereby.the'natural
mother and legal father of a child wish to transfer parental
rights and obligations to.the natural father of tbe child

who it has always been intended should be the father in fact

and who will raise the child. Such intentions are not
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detrimental to the welfare of the child and therefore should
not fall within the ambit of the principle of the
inalienability of parental rights and duties. Where the
wife has contributed the'dvum and is the genetic mother, the
agreément may be seen as payment for the use of a womb

rather than payment to buy a child.

In the State of Kentucky, the Attorney-General issued
an opinion106that surrogacy agreements are illegal.and
unenforceable as theyIAmounted to béby seiling;and’
| éontravened State Statutes which allowed applications to
terminate parental rights only if they were made 5 days or
later after the birth of the child. However, an agreement
which provides for the parental rights to be terminated at
the earliest legal opportuhity would not breéch such
statutes. The Attorney-General of the State of Oklahomé
also expressed an opinion107that surrogacy agreements are
unenforceable on the ground that they violated Statutes

which prohibited trafficking in children.

Breaches of Surrogacy Agreements

Even if it is accepted that a surrogacy agreement is
enforceable on the ground that such an agreement would not
offend agéinst the principle of public policy, a plethofa of

legal and ethical problems arise where a breach of any of

the provisions in the agreement occurs.
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Although surrogacy agreements may be carefully drawn up.

& ’

‘to prevent the participants from changing their minds and to

ey LT

1

', anticipate the many complex situations which may arise, it:

TTATT

may not be possible to establish the means by which any

.yt

breaches of the terms of the agreement may be settled by the
court. Any term of the agreement which the court finds to

be contrary to public policy may be struck down.

i~ . An examination of the breaches which may occur and the
remedies available will demonstrate the difficulties the
‘parties to surrogate motherhood arrangements will have to

. face.

1. Abortion - Where the surrogate wishes to abort the
foetus, it is unclear if she can be legally prevented from

7 so doing by the genetic father of the foetus.

In the United States, abortion raises the issue.of a
éonstiiutional right to privacy which has usually been
J considered in te rms.of a State's right to regulate. The
U.S. Supreme Court. in Carey v Population Services

. 108 .- . s
Internatlonal'081n overturning a state statute prohibiting

the distribution of contraceptions to minors analyzed the
right to privacy as being one aspect of the 'liberty'’
proﬁected by the Due Process Clause of the Fourteenth

P AmendmentjogThe'Court recognized that, while the outer

limits of the right of privacy had not been marked by the

Court, the right of an individual to make certain important
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- personal decisions without unjustified government
interference was clear. The decision whether or not to

beget or bear a child is one of the protected choices.

In Roe v Wade,'110 the U.S. Supreme Court rejected the

érgument of a woman's absolute right to terminate her
pregnancy at any time. However, the Court held that a woman
had the right, in consultation with her physician, to
terminate her pregnahcy in the first trimester, based on the
fundamental right to privacy. The U.S. Supreme Court has
also held that this right to abortion is a.right which does
not depend on the consent of her husband.lll 1In the United
Kingdom, a husband's consent to his wife's abortion is

similarly not required.ll2

In Australia, in the case of the Attorney-General of

Queensland (Ex. rel. Kerr) and another v 2,113 the Supreme

Court of Queensland rejected a natural father's application
for an injunction to prevent the unmarried mother of his
child from aborting'the child, even though such an abortion
might be a breach of the crimihal law. The court held that
it would not be a proper exercise of discretion to grant the
, injunction on the assumption that the woman proposed to
commit a crime as the determination of that iésue is for the
- Jjury. To act on such an assumption would be to overstep the
limits to which the law should intrude upon personal liberty

and privacy in the pursuit of moral and religious aims.
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If a woman's husband cannot veto his wife's decision to

.- abort, it is unclear whether in a surrogacy agreement the

"viinfertile couple, who only have a contractual relationship

.with the_surrogate, have a right to stop such an abortion,
eQen where the agreement Specifically prohibits such an
-action on the pért of the surrogate. Certainly, if the
\'surrogate.does abort, she is in breach of a term which is

- the very essence of the agreement. The usual remedy
available in contract is an action for damages.and in a

' surrogacy agreement the infertile couple may recovér any
expenses already péid. While these daﬁages>for monetary
‘harm may compensate for any financial loss, they do not take
into account any emotional harm suffered by thévinfertile

couple in losing the child.

2. Pfoper self care - Where the surrogate'is ih breach
of any term of the agreement which prbhibits smoking,
drinking, and taking medication without medical consent, and
that breach results in a miscarriage or a defective child,
many emotional issues ‘are raised. The‘expectations of the
infertile éouple of having a child, or having a healthy
child, have been impaired. The couple may have an action for
damages for breach of terms 6f'the contract or sue in tort

in negligence.

In an action for negligence, the infertile couple must
prove that the surrogate owed them a duty to maintain an

adequate ‘level of cére during her pregnancy. If the
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surrogécy agreement contains explicit provisiéns regarding
this level of care, the extent of her duty is clear. 1If the
agreement does not specify the level of care, the Standard
.of care must bé the same that a reasonable pregnant woman in
. the circumspances would undertake. The law regards the
.concept of reasonableness as flexible to be applied

according to the circumstances in each case.

The liability of duty of care is not merely a duty not
to act carelessly, but is “a'legal duty not to be careless
"j1h' Not every bit of carelessness is

e ® e 000000 000

actionable. "There has to be a breach of a duty which the

15

»law recognizes .........."j Since the "categories of
inegligence ére never closed“,116it is always open for

~ Parliament or the courts'to expand the existing areas of
liability by creating new situations of duty of care.
Although a surrogate, ;n maintaining proper self care,
protects the welfare of the unborn child, the duty of care
~may be.owed to the infertile éouple és the intended parents
of the child who.may suffer nervous shock. The test of
liability for shock "is foreseeability of injury by shock"gll7
If the infertile couple establish that a dﬁty of care is
owed them by the surrogate and that a breach of this duty
has occurred, they must then prove that the breach caused
damage in order to succeed. "Causation must} primarily, be

. 118

a question of fact ....... The courts appear to isolate

those factors but for which the damage would not have been
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sustained from what appears to be the most responsible
cause. In the case of a defective child,rit may be
: difficult to trace the origin or cause of some congenital.
defects. Although it is generally accepted that aledhol
consumption may cause birth defects, it may not be possible
" to prove that a specific birth defect is the result from

such consumption.

A surrogacy agreement may contain a provision for
specified damages in the event of a breach. Where such a
specified aum is a genuine pre-estimate of the loss that
will be suffered because of the breach, the infertile couple
would be entltled to recover their liquidated damages where
a breach occurs without having to prove any actual damage.
quuldated damages have been defined as ' ' es the sum which the
parties have by the contract assessed as the damages to be

paid, whatever may be the actual damage.".119v

However, if the specified sum does not bear a
reasonable relationship to the expected damages the court
will interéret the provision as a penalty provision and will
not enforce it. "The destination between penalties and
liquidated damages aepends on the intention of the parties

. 1
to be gathered from the whole of the contract.". 20

Where payment of money damages will be inadequate,
either because the harm is not clearly quantifiable or
because money cannot adequately compensate for the damage

suffered, equitable relief may be available.
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Thé grant of a mandatory injunction is issued at the
discretion of the court. The court will onlyvgrant an ihjunction
where the plaintiff shows a very strong probability that grave
- damage will accrue to him if the injunction is refused or that

. o 121
damages, if rewarded, would not be a sufficient remedy.

" If a surrogate fails to obtain an appropriate level of
medical attention, the infertile couple_should have,little
difficulty in showing that damages would be inadequate ih such
circumstances. For the infertile couplé.to be entitled to an
injuncﬁion, it is not necessary to prove that the damage caused
is substantial'.122 HoweVer, a mandatory injunction, compellingr
the surrogate to undertake certain ac;ivities in order £o
maintain proper self care may not be granted if it demands close
' personalAsuperyisioh by thé court. Equitable‘reliefbby way of -
Specific perfofmance will not be availablé if there is an

23

adequate remedy in law,'1 or where damages does not afford
“adequate relief. The principle "has'always been that equity will
only grant specific performance if, under all the circumstances,
it is just.and equitablevso to dd.“12+ The subject matter of a
surrogacy agreement is certainly unique and it is doubtful that
damages are ei;hér adequate or appropriate in the circumstances.
However, a contract.for personal services is not specifically

25

. 1 . .
enforceable, "~ and the surrogacy arrangement may be viewed as an
agreement for personal services. This is important if the
infertile couple were to seek relief by way of a mandatory

injunction as the courts have refused the issue of an injunction
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"if it, in effect results in the specific enforcement of a

¥ contract which is not otherwise specifically enforceable.126

It appears, therefore, that although the equitable relief of
‘mandatory injunction or specific performance is more desirable
from the infertile couple's point of view, the courts may be
- reluctant to grant such relief. On the other hand, the remedy of
. damages may be inadequate and in any case difficult to quantify. -
It is likely therefore that the term of a surrogacy agreement to
obtain adequate medical care and attain a proper level of self

care may be unenforceable.

N

3. Handicapped child - Where an infertile couple

refusés to accept a handicapped child born as a result of a

' surrogacy agreement, it may be diffiéult to determine an

.:appropriate remedy. Specific performance is unlikely since
é court would not force the couple to take custody of an

unwanted child as this would not be in the interests of the

child.

The husband should not be able toAdeny responsibility
for tﬁe child és.not_only is he the genetic father of ﬁhe
¢hild but has.also contracted to accept the child. The ‘
’sﬁrrogate may be able to claim damages from the infertile

couple to cover the cost of rearing the child she had not

expected to keep.

However, the surrogate is debarred from claiming

damages for the breach if she fails to take all reasonable
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- steps to mitigate the loss caused'by the breach. However,
“the only way the surrogate may mitigate against loss she
would suffer\in incurring the expenses of bringing up the
child nould be to put the child up for adoption. Where the
surrogate does not wish to do eo, it is unlikely that a

_court would force adoption as that may be contrary to the

welfare of the child.

In Australia, the court may also make maintenance
orders against the father of the child under the various

: . et
maintainance acts.

Where none of the parties to the agreement is willing
| to accept the child, the surrogate should be able to offer

the child for adoption.

Genetic, physical, and psychological screening of all
parties to a proposed surrogacy agreement ehould help to
minimize the possibility of an infertile couple who are
. unwilling to aceept a defective child entering inte such an
agreement. A éenetic evaluation of the proposed surrogate
would help to prevent the possibility of the birth of a
child with a genetic deficiency. _Prenatal testing may also
- discover abnormalities in the_foetus. However, the question
‘then arises whether the infertile couple may then require an

abortion to be performed.
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- . . 128 . .
The Surrogate Parenting Associates . defined certain
q{ﬁzfactors which were to be taken into account by that

“organization in the screening of potential surrogate
- 12 o : |
~mothers. 9 She had to be a married woman of good health
‘with no transmutable genetic disorder who had already given

birth to at least onevhealthy child.

Any physician who assists in a»surrogacy agreement by
 carrying out the screening procedﬁres should also provide
_ counselling to all the parties. 1If a physician fails to
properly carry out screening procedures as a résult of which
a handicapped child is born, it is questionable whether any
of the parties may sue the physician for negligence or
malpractice. It may be difficult to prove that a particula:
frﬁction or lack of action on the part of the physician caused
the handicap. If this causal connection is established; the
physician may be liable in negligence as he owes a
professional duty of care to the inferﬁile couple and the
surrogate to detecﬁ possible genetic defects. ‘The failure
to do so prior to insemination will result in the birth of a
child who may inherit the genetic abnormality. The
failure to dé so during early'pregnahcy may debar the

parties from the option of an abortion.

However, the measure of damages in such a case would
be almost impossible to quantify. The court cannot be
expected to calculate a sum of money when faced with the

task of comparing the value of life to the value of never
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having been born or having been born handicapped.

It should be remembered that the seemingly callous
‘approach of the infertile couple in refusing to accept a
_handicapped child is not unique to situations in&olving
surrogacy agreements. The same reactions occur where a
handicapped child ie.bo:n,to a fertile couple. A surrogacy
agreement should not be viewed as undesirable solely on the
ground that in some cases a handicapped child may be
';ejected by his intended parents. This argument in some
respects resembles the issues involved in comparing the
- benefit of not being'born at all with the value of a 1ife;

albeit an impaired life.

As is the case in ordinary family situations, the
handicapped child may be cared for by foster parents, in an
institution or perhaps even put up for adoption. The welfare of

~the child concerned will dictate his future.

4. -Disputqupa;ernity - Another situation in which an
infertile couple may reject a child apparently born as a
result of a surrogacy agreement iswhere the child is not the
genetic child of the intendedefather; A provision for
compulsory blood tests and other patefnity tests after birth
of the child should be'part of the ag:eement'to establish
the child.is_in fact the child of the intended father.

Proof that a child is not the biological child of the

intended father is usually the result of the surrogate
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: mother'breéching a term of the contract to abstain froﬁ
sexual intercourse with ahy man within a specified period
‘prior and after insemination with the intended father's
sperm. There has been one case of disputed paternity in the
U.S.A. on this issue.130 M, the intended father, refuséd to
accept a child born to S with whom he.had contracted to
provide a child and who had been artificallyiinseminated
‘with his sperm. The child was born with a disorder which
‘showed mental rétardatidn. Blood and genetic tests
confirmed that M was not the father of the chiid, but that
the child was the child of S and her husband. M sued S for
not producing the child he had contracted for, S sued the.
physician, lawyer, and psychiatrist involved in the
__surrogate motherhood programme for not advisihg hgr about
the timiné of sexual intercourse with her husband. The
sﬁrrogacy agreemeﬁt included a provision that S abstain from
sexual intergdurse until pregnaht as a result of being
inseminated with the sperm of M. S also sued M for
violating her privacy by making the matter.public‘(tﬁe
results of the paternity tests, which showed that M Was not
the father of the child, were announced on a Well-known
televiéion programme). S also claimed ﬁhat the child's

~illness had not been passed on by his genetic parents but by

~ a virus transmitted by the sperm of M.

The end result was that S and her husband accepted the

child into their family but the case serves as an example of
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what can go amiss when the terms of a contract and their

~implications are not fully understood by the parties.

Another dispute of paternity was raised in a recent
éase when a surrogate refused to hand over her child to an
infertile couple, Mr. & Mrs. S., after agreeing to a
'surrogacy arrangement:'31 The surrogate, Mrs. W. claimed
that she had sexual intercourse with her husband around the
same time that she‘was artificially inseminated with the
sperm of Mr. S. éq& alleged that her husband might be the
child's father, despite having had é_vasectomy.' Supérior
Court Judge'Harvey‘Sofkow (New Jersey) ruled that temporary
:custody of the child be given to Mr. & Mrs. S. until the

validity of the surrogacy agreement is decided.

5. Failure to pay agreed sum - The surrogate should be

able to recover expenses and costs agreed to if they are
delineated in the agreement, and if they are not, they may
" be ascertained by assessing the ‘actual expenses and costs

incurred.

If the surrogate is a single woman, it is possible that

132 -

she may claim maintenance for herself and her child.

If she is married, it is doubtful that she can make any
financial claim in respect of the child against the sperm
‘donor as natural father as under artificial insemination
133

‘legislation it is her husband who is treated in law as the

father of the child. If the agreement stipulates a sum of
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. money which is in excess of a reasonable amount for actual
'{Texpenses, it may be viewed by the court as payment with a
‘.view to the adoption of the child. As will be discusséd
134

latér, such a payment is prohibited under the various

adoption laws.

6. Divorce or death of infertile couple - The effect

of this doctrine of frustration is to "bring the contract to
.an ehd forthwith, without more and automatically".135 If the
intended barents were both to_dié before the birth of the
child, their promise to accept ana adopt the child cannot be
- fulfilled. The contract is Qoid for impossibility of
performance. This doctrine of frustration is one which is
merely used as a possibie defence to an action forvbreach,of
”'cqntract due to non-performance of part or all of a
contract. 1In a surrogacy situation, it may provide a
defence to the estate of the couple agéinst a claim by the
surrogate for the specified sum. The general rule that a
party to a contract is strictly liable to perform a

137

promise136was mitigated by the case of Taylor v Caldwell

which held that where the fulfilment of a contract is

frustrated by extraneous factors for which neither party is
responsible, fhe liabilities of the parties are dischafged.
What will or will not amount to frustration depends on the
. facts of each case. The courts will determine the case on

the basis of what is fair and just.138
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In a contract for personal services, the courts
generally assume that the parﬁies intended that the contract
- will not be binding on either if performance is prevented or
made impossible by the death of either party.139 on this
basis, it is most likely that a claim by the surrogété for
unpaid money due will fail against the defence of the
doctrine of frustration in the e&ent of the death of the
couple. -If only one of the couple wefe to die, this defence
would be wéakened»by the fact that the surviving partner may

be well cépable of accepting the child.

If the impbssibility or frustration of the contract is
self-induced by-oneiparty, as in a divorce, tﬁat party
cannotAfely on the doctrine of frustration to discharge him
from his obligation.140 In a situation where the intended
parents are divorced before the birth of the child, it may
be argued that tﬁere is no longer a couple to whom the child
is to be handed over. The surrogate may be excused from
handing overlfhe child‘and may be entitled to claim costs
already incurréd but not yet paid. However, neither'party

-is entitled to recover any money already paid.141

7. Relinquishment of Child - if the surrogate refuses
to hand over.the child and the infertile couplé suffer
distress, monetary damages are inadequate to compensate for
the loss of a child and are not usually recoverable in
contract actions. In the United States, the accepted view

is that the law does not impose a general duty of care to
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a§oid causing mental distress.142 However, an action for
" breach of contract on the basis of intention to inflict-
mental or emotional distress may be available.l43 However,
sgch an action is not a viable péoposition, as the surrogate
.is not likely to have sufficient funds to meet any damages
‘awarded. An action for specific performance-is an
alternative remedy. waever, in such a case, the court must
determine whether removal of the child from the surrogate
will be in the best interests of the child. It is clear
'from Av 2144 that these matters are decided with reference
to the welfare of the child. The court is unlikely to be
biased in favour of the natural father by virtue only of a

‘provision in the contract.

From the surrogate's point of View, if she refuses to
hénd over thé child as agreed, she may well succeed in
action for child support against the natural father where
the court decides she has a right to keep the child.
However, it has been argued that it is best for all
concerned to have the child in é stable financial
environment with its natural father and his wife rather than

in an impoverished environment with only one parent to raise

it. 145

The effect of relinquishing a child on a surrogate mother
may be only partly compared to the effects of relinquishing |
a child for adoption. Research in the latter area has found
the effects to be a long lasting sense of loss.146 However,

‘relinquishing a child into the care of an infertile couple
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'accofding to a pre-arranged agreement does not inherenﬁly
cohfain the same emotional elements as adoption following an
unﬁanted or unplanned pregnancy. In a study carried out by
Parkef1u7of women applying to act as sgrrogates, most of the
women deﬁied the importance of their biological contribution
to thé child. They minimized the anticipated feelings of
loss.and_sadness by emphaéizing the experiential

contribution to the development of the child.
Adoption laws and Financial Aspect of Surrogacy Arrangements

In order for a surrogacy agreeﬁent to be illegal, it

' must violate conductvprohibiﬁed by law. In the absence of
specific legislation on the issue, the courts have turned to
‘the concept of public poliéy and existing law to resolve
some of theée concerns — in particular the lawé prohibiting
the sale and purchase of a child and the rélinquiShment of

parental rights'other than by adoption.ﬂ1L8

Under the various adoption laws, it is a criminal
offence to make a payment or be involved with any
arrangements to make payment with a view to adopt a child
without the approval of the céurt of the Director of

149

Welfare. The purpose of such a provisibn is to prevent

black market trafficking in babies.

It has been argued that a provision prohibiting payment
in connection with adoption, does not apply to a situation

where one party to the arrangement is the natural father of

150

the child. Such a parent cannot be said to be purchasing
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his own child and the procedure'resembles custody rather

151

than adoptioﬁ. Where adoption of the child is not
contemplated by the partieé, any payment made to the
surrogate could not be viewed as payment in connection with
an adoption and therefore is not illegal. Where payment is
not made to the surrogate, the issue of illegality does not

’

afise and therefore adoption may proceed. It has also been
argued152that statutes forbidding payment in connection with
adoption do not apply to surrogacy arrangements as they were
not drafted to meet such situatioﬁs_but were designed to |
prohibit bla;kmarket baby selling. Furthermore, it has been
argued153that even if a surrogacy arrangement requires the

, adoption of the child and falls within the ambit of a
prohibition on the payment of a‘fee in connection with that
adoption, the arraﬁgemént does not violate the prOhibitioh
as the payment is not fér a child, but for the services
offered by the éurrogate such as pregnancy and childbirth.

. The fact that these statutes do not purport to make it a
crime to pay someone for bécoming pregnant or having a baby
confirms that éurrogacy was never the target of the

154

statutes.

The prohibition on the payment or reward fqr or in
consideration of'an adoption, consent, and t;ansfer of a
child155appears to be strengthened by the provision enabling
é court to refuse to make an adoption order in reiiance on a

' consent obtained by "fraud, duress or other improper
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The financial gain offered by the infertilé

meaﬁs”;156
couple may be viewed as coercion or an impropef means of
obtainihg conseht to.the adoption of the child. However,
the offer of payment to do an arduous task is not in itself
‘coercive. .The surrogate is aware of what is involved in
' pregnancy and childbirth and makes an informed choice to
participate.' The payment is in consideration of the risks
éhé undertakes.\ It is normal practice fb: a person to |
expect femuneration for services voluntarily rendered.

Without payment, a person is unlikely to carry out such a

serious undertaking.

‘The aspect of commercialism leads to the notion that
the child is treated as a consumer'product. As Keane

157it is difficult to understand why the

points out,
' commercial aSpect of surrogacy is viéwed as being
inconsistent with public policy. A person qsually satisfies
.his needs in a commercial way. A profit motive in a
surrogacy arrangement shouid not mean that such én'

arrangement should be prohibited. It is more an argument

for regulation.

The question of whether the infertilé couple are buying
a child or the surrogate's personal serviges may not be the
only qﬁestionvat issue. An additional question méy be
whether the couple are "buying" thé right to rear a child by

péying the mother to beget and bear one.
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As well as the argument that surrogaéy may iﬁvolve
exploitation of a surrogate, the necessity or desirability
of paymenﬁ of a fee may'preclude the less well—bff infertile
couple from participating in such an agreément. This could
be viewed as a means test on parental suitability. Only
those couples who can afford to pay the fee for the services
of a surrogate (in the vicinity of US $10,000) are able even
to_conﬁemplate surrogacy as a way of alleviating their
childlessness. Unless they are successful in the long
adoptionﬂqueues;‘they,are destined to have their |

desire to be parents thwarted.

Surrogacy may be 1ikened to éarly adoption in that the
surroéate has consented to relinquish her child to an
infertile couple after iﬁs birth. The difference is that in
- a surrogacy agreement thé surrogate makes this decision
before becoming pregnant. This fact poses problems for the
infertile_couple if they wiéh to apply for adoption.

Section 26 of the Adoption of Children Act 1968 (Tas.)158

provides that a court will not rely on any consent given
before the birth of a child, or within 7 days after the
birth} unless the woman is medically fit. 1In addition,

| consent once given, méy be revoked any Eime béfore 30 days
after the consent was given or before the day an adoption

order is made, whichever comes first (section 23).
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Even if a surrogacy agreement were to provide for
conseﬁt to adoption to be given in accordance with these
provisions, the infertile couple run the risk of the

Isurrogaﬁe changing her mind. Once consent has been revoked,
the only recourse the infertile couple may have is to _
persuade the court to dispense with her consent under
section 27(1l)(e) on the basis that special circumstances

exist and, under section 11, that the adoption is in the best

‘interests of the child.

Cases

There has been conflicting authority on the issue of
payment in surrogacy agreements. In the opinion of Kéane,159
several decisions in the United States suggest that public
policy objeétions may not necessarily be relevant in cases

of payment made for adoptions where the adoptions are made

in a family context.

R . 1 ’
In re Estate of Shlrk-60 a mother agreed to the

adoption of her child by the child's grandmother in exchange
for the grandmother's promise to bequeath her estéte to the

mother add child. The executor of the will claimed that the
agreement was void as against public policy as it

constituted the barter of a child.

The Kansas Supreme Court was of the opinion that a

. "contract of a parent by which he bargains away for his

pecuniary gain the custody of the child to a stranger and
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atteﬁpts to relieve himself from.all parental obligations,
placing the burden on another who assumes it, without
natural affection or moral obligation, but only because of

the bargain, is void as against public policy".

The court distinguished the case from the usual public

policy considerations because it involved a family compact and

was not without natural affection or moral obligation.

In a.surrogacy situation, the agreement may be seen as
a family compact since it involves the biological father and
biological mother both of whom have parental obligations

towards the child.

Although a pecuniary motive may be important to the
surrogate mother in entering the contract},the fact of

. \ - . . 162 _,
pecuniary gain to the mother in Shirk's Case 6 did not

deter the court from approving the agreement,. The case,
according to Keane;163 demoﬁstrates that it is going too far
to lay down a general rule that payment for consideration
for adoption.should always be adverse to the child's
interest. 1In su:roQacy arrangéments, the rule should not
apply where there is natural affection and moral obligation
on the part of theiadopting parent towards the child.
Surrogacy agreements are agreements between pérents, and’
objections to such agfeements on the ground of "baby-buying"

lose much of their argument in surrogacy situations.
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The State of Michigan Court of Appeal in Doe v
Kellez"'aL held that the adoption laws, although not directly
prohibiﬁing surrogacy agreements, did pfeclude any payment
in connection with the use of adoption procedures to alter
the legal status of a child born as a result of such an
agreement. In that case, a couple, who wished to pay an
intended surrogate a $5,000 fee, sought a declatory.judgment
that Michigan Statutes,prohibiting payment iﬁ connection
with adoption of a child or release of parental rights, were
unconstitutional. The court rejected the claim that the
Statutes violated the childless couple's right to privacy, as
there existed cbmpelling State interest in forbidding any
»financiél arrangements involved in the creation of family
~relationships. Any change in policy would, in the opinion
of the court, have to come from the législature. The case
was affirmed by the Michigan Court of Appealsi65 which upheld
the view that although the Statute did not prohibit
surrogacy arrangements, they did preclude paymént in
conjunction with adoption. Both the Supreme Courts of the
Staté of Michigan and the United States have refused to hear

166

the case on appeal.: The logic of the case appears to be
that surrogacy for ‘a fee is a case of baby selling. As all
baby selling is (should be) illegal, surrogacy for a fee is

(should be) illegal.
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»ﬁowever, the Statute involved did not address
itself to a surrogécy situation but was aimed at preventing
involuntary relinquishment of the natural mother's child
Abecause of financial duress. A surrogate voluntarily
relinquishes her child and the aéreément is entered into

before the pregnancy thus negating any financial pressure

brought about by the birth.

In a case which involved an agreement similar to the

67

. . 1 )
one in Shirk's Case,- a federal court held that it was not

against pﬁblic policy to enforce an agreement to permit the
édoption of an illegitimate child by its father where the
adoption was in the bes£ interests of the child and
pecuniary gain was not the motivating factor on the éart of
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the mother.-

Another attempt to validate surrogate arrangements was

: . 169
made in Michigan in the case of Syrkqwski v Applevyard by

~way of custody proceedings. The court rejected the attempt
on the ground that the State's paternity Act provided for
support of only those children who were born out of wedlock.
,The_Attorney-General of the State of Michigan afgued that as
-the child was a child of the surrogate and her husband by
virtue of the artificial insemination laws, her husband was
obiiged,to provide that support. Once again, the court did
not rule dn the validity of surrogacy agreements, stating
vﬁhat it wés a matter of policy for the State legislature to

determine.
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In Kentucky v Bersheef170 the court held that a

" surrogacy agreement did not fall within the prohibition on
‘the sale of babies as the natural father cannot be

characterized as either adopting or buying his own baby.

The use of this approach allows custody to be given to
the_biological father or allows the couple to adopt the
child. 1In Tasmania, an adoption order may be made in favour
of a husband and wife jointly where one of them is the
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natural parent of the child.

In the United Kingdom, there seems little likelihood of

surrogacy agreements being upheld by the courts on the basis

. of a right to privacy in procreation, since theére:is not a

written Constitution. The earliest case considered by
English courts illustrates the attitudé of the cburt towards
an arrangement which on the face of it appears unsavoury.

In the case of A v gi72 a couple sought the custody of the
husband's child, born by artificial insemination to a girl’
as a result of an agreement which involved_the payment to
the girl of £500. Judge Comyns refused to enforce the
~agreement on the ground that it was a contract for the sale
and purchase of a child and brandéd such a contract as
"pernicious". The case does not resolve the question of the
legality or validity of surrogacy agreements but clearly
shows that the English courts will not grant specific

performance in a case which involves such an agreement. The

fact that the mother of the child was a prostitute, and that
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the father was not married to his wife at the time the
agreement was made, may g£o some way to explain the judge's
distaste Of the case. However, it.may be'that at that time,
thé idea of surrogacy‘was so novel that no 'respectable’
woman would have risked her reputation to enter into a

surrogacy agreement.

Despite the fact that the Surrogacy Arrangements Act
1985 (U.K.) prohibited commercial surrogacy, a surrogacy
agencvaas not prosecuﬁed in relation to payments which were
made to the surrogate on the ground of insufficient evidence
'tﬁat any law was broken.173 The surrogécy agency claimed
that the surrogate Was not paid‘for éarrying a child but for
keeping a diary of her pregnancy and taking part in a film
on the subject. Therefore such a payment did not contravene
sﬁbsections (5) and (6) of that Act which made it an offence
fof a body of persons to receive payment for negotiating or
facilitating the making of arrangements.-'Any money received
by the agency appeared to be made in connection with matters

other than the negotiation of a surrogacy arrangement.

The case which was the driving force behind the rapid

introduction of the Surrogacy Arrangements Act 1985 (U.K.)

was the case of Re A Bab¥j7u

~ The mother of the baby was
paid to be artificially inseminated by the sperm of the
‘husband of an infertile wife. The husband and hié wife paid
thevLondon agency of an American surrogate motherhood

175

‘organisation the equivalent of A$19,600. The mother of
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the baby left the baby in hospital and returned home less
. than 24 hours ﬁfte: giving birth. The local government
council for the borough where the baby waé born sought a
court order to prevent the mother from handing over the baby
for eight days and was granted a "place of safety"'order
preventing the child's removal from the hospital. The order
meant that the natural father could onlyhave his child if he
épplied ﬁo the court for her to be made a ward of the court
in the hope he would be granted custody. In the High.Court,
Latey J. declared that care and control 6f the child be
given to the father and his wife, an American professional
couple. The child was thus able to be taken to live with
the couple in Ameriéa‘ The judge was of the opinion that
the moral and ethical issues arising from the circumstances

of the child's birth were not for the court to rule on.

~Application of Existing Statutes to Surrogacy

Surrogacy is different from the black market adoptions
envisaged by existing legislation. 1In a typical "baby
vbuying“ situation, an unmarried woman becomes pregnant
accidentally ana an intermediary arranges for the child to
~ be adopted by a couple whose fitness as parents have not

been professionally ascertained.

" In contrast, the surrogate voluntarily becomes pregnant
and bears a child by pre-arrangement for a cbuple, one of

whom is biologically related to the child. The decision to
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give the child up for adoption is not the'result of an
unplanned pregnancy but is an informed and deliberate

choice.

If a surrogate voluntarily relinquishes custody of her
child to the biological father of the child, there appears
to be little justification to prohibit her from reéeiving'
payment. The payment is an arrangement between the parents
of the child, and not as between one parent and a stranger
to the child. It is not unknown for a man to pay
maintenance to a woman to whom he feels some moral
“obligation to maintain, even in the absence of a legai
marriage between the man and the woman. In the United
States, this form of maintenance; commonly known as
'“palimohy" is often a matter of litigation on the part of
the woman. In a surrogacy arrangement, the father of the
child has arranged with a woman to provide him with a child.
In consideration for her services, the surrogate is paid a
‘fee. This is hardly the situation envisaged by the
legislatures at the time when the existing legislation

prohibiting black market adoptions were enacted.

Existing legislation does not contemplate the
‘relinquishment of custody of a child other than a legally
recognized form of adoption. Without such an adoption, the
child remains the'legal child of the woman~who gave birth to

it - the surrogate.
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The short and long term effects of the payment of a fee

on the infertile couple and the child need to be studied to

determine the long-term or .short-term result on the

psychology of the parties. Regarding the surrogate's
position, it is possible to argue that financial gain may
have an undue influence on a woman to become a surrogate.
It may be quite pertinent to question how much money it
would take to'change a woman's voluntary decision to become

a surrogate into an involuntary one.

Most of the sufrogates surveyed by Parke£r76 required
the payment of a fee which covered more than the expenses
incurred. However, this profit motive was always
accompanied by at leastvtwo other major factors which
contributed to their decision. One was the satisfaction
gained by the enjoyment of the pregnancy itself and the giff
of a child, while the other was a personal desire to
experience again the loss of a previous child through
adoption or abortion._ The surrogates surveyed did not
fegard the payment of a fee paid after the delivery of the
baby as paymenﬁ in exchange of parental rights and
responsibilities, but viewed it as payment for their
services. Parker suggests thaﬁ-preliminary data does not
reveal any significant difference in the short term
psychological results between surrogates who received a fee
after the deiivery compared with surfogates who did not
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receive any fees at all.- Parker goes on to suggest that
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the study of the effects on the parties of payment of a fee

) ) _ 178
should differentiate between four major types of puayments.»7
First, the,paymeht'of out of pocket expenses; second, a fee

for the services of insemination, pregnancy, labour, and

.- delivery; third, the payment equivalent to the value of

opportunities foregone'because of the pregnancy; fourth, a
fee for the transfer of parental rights. The payment of any

combination of these four payments may have a different

- effect on each of the parties involved. The effect on a

¢hild of the knowledge that payment was made to create and
obtain him may be lessened or heightened depending on which
type of payment was made and the attitude of the parties

towards that payment. The effect on the infertile couple

-may.include féelings of guilt. Parker concludes that in

order to make rational, legal, moral, and policy judgments

‘about the desirability or otherwise of permitting surrogacy

arrangements, the question of the effects of such payments
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need to be studied..

The statutes, when applied to surrogacy agreements,

- rather than preventing commercialization of adoption,

prevent the promotion and creation of a family. The

: ‘concentration on the commercial aspect of surrogacy

agreements misses the main issue as to whether such
agreements should be permitted. If they are to be
permitted, there is no reason why a fee should not be paid

to compensate for the costs and expenses involved in
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participating in such a potentially painful and hazardous

experience.

If existing legislation is used in relation to new
situations, reasonable construction must be given to give
effect to the purpose of the statute to avoid unjust
application of the law andAabsurd consequences. This is
especially so where Statutes provide criminal sanctions.

Any ambiguity regarding the intended scope of such statutes
should arguably be resolved on the side of leniency. With
respect to the prbhibiticn on payment in connection with an
.adoption, the court ought to consider the intent of the |
pfohibition. It is unlikely that these Statutes intended to
cover surrogacy arrapgementsvas these arrangements have

only come to public attention in feceng yearsv— quite some
time‘after the Statutes were enacted. Another point to
consider is that any payment made in a surrogacy arrangement
can be identified as payment fot_the surrogate's services
and not for the ultimate adoption and therefore falls

outside the ambit of the prohibition.

Conclusion

It is no easy matter to balancé the arguments for and
against the question of whether a surrogacy agreement is legal
or eveh valid. The principle of freedom of contact together
with the interests of the infertile couple in establishing a
family are factors to be considered. On the other hand, thé

child's welfare is of paramount importance.
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The main objection to surrogacy arrangements appearé to
be the commercial aspect whereby a child is perceived to be
_bought andlsold in a "baby-selling" transaction and the
potential exploitive nature of the arréngement; The term
"baby-selling™ is misused in the context of surrogacy. The
child is not "sold" as an object or a slave; rather the
surrogate is compensated'for her services and the
relinquishment of her parental rights and responsibilities.
The agreement that a child is handed over oniy to a couple
who is willing to buy the privilege, is based on the idea
:that only the wealthy éould afford(to, and only the needy
wduld need»to,.enter into_surrogacy arrangements; .This
problem does exist, but is easily overcome if all surrogacy
arrangements are regulated; and subject to strict
conditions, including that of a payment of reasonable fees
~and expenses to éompenéate for the services of the
sufrogate. In the United States, where blood is "donated"
for money, the sale of blood is regarded>as a service to the
- community. It is not such a wide gap then to regard the
"sale" of genetic material as a service. It can hardly be
argued that the amount offered to a Surrogate is an offer
too good to refuse,-considéring the risks, effort, and time
~involved in a pregnancy. "For nine month's work, 24 hours a’
day, it comes out as £1 an hour".180’ In the United States,
'a.sperm "donor" is paid for “time spent" - usually for half

an hour's "work".
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A man may sell his sperm to help the wife of an
infertile husband to have a child by the means of artificial
insemination (AID) and be well regafded by the commﬁnity for
his services. Yet, it is generally considered to be against
pubiic.policy,’and specifically a crime in United Kingdom
and the State of Victoria, for a woman to sell her .services
to help the infertile wife of a husband to have a baby by

the means of a surrogacy arrangement.

Surrogacy is -a natural complement to AID and can be
viewed as a superior form of adoption, similar to
step-parent adoption where one of the parents is the

biological parent.

Although significant technical differences occur

. . between the practice of AID and the practice of surrogacy,

the donor of a female gamete should not be regarded in such

a different light as the donor of the male gamete.

‘Women should have a right to use their bodies as they

wish - if the law gives them this right regarding abortion,

‘* which is seen by Mmany as the extinguishment of life, why

should the law not ailow them the right to use their body to
create a life, albeit for another couple. Seen in this
light, it is an act of generosity, and is a step not taken
lightly. With proper screening procedures, unsuitable women
would not be permitted to enter into a surrogacy

arrangement. The danger of the wealthy couple exploiting a




79.

~ poor surrogate is further diminished if the fees for the
'serVices of the surrogateare strictly regulated and tailor
made to fit the particular circumstances of each case.
'Wheré the intended father is the biological father of the

resultant child, the argument of buying his child does not -

stand up.

From the viewpoint of the child, the principle.that the
nwelfare of the chiid'is of paramount consideration is often
stated. The payment to the surrogate'for her services is
equated with treating the child as a commodity, to be bought
and sold. However, the biological father of the child, who
7helped to create the child is compensating a woman for her
part in nurturing and bearing the chiid in place of his wife
'who is unable to perform this activity. He is caring for
the child he has created - a far differént situationbfrom
that envisaged by those who enacted legislation banning

payment in connection with the adoption of a baby.

Another major objection arises from the religious
concept of marriage as the basis for procreation and
parenthood. The practice of surrogacy brings a third person
into the marital relationship and clearly seéarates
procreation from sexual intercourse, and procreatioh from
rearing a chiid. This intrusion is seen to be worse than
that of a semen donor in AID cases as the contribution of
the surrogate is morebintimate and personal. However, if

procreation and parenthood areseen to be the reasons for
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marriage, the failure to achieve these results may seriously

‘undermihe the marital relationship. If a woman cannot have
’children, she and her husband should have the right to

- fulfil their desire'fof parenthood with whatever reasonable

means are available. Surrogacy in most of these cases is
the only serious option, ‘given the scarcity of babies

available for adoption. Those couples who feel strongly

i against the use of surrogacy need not ‘seek-out such

. arrangements, but access in general should not be denied

: merely on these grounds.

The problem of the effect on the surrogate of

relinquishing her child is of some concern and there can be

found some analogy in adoption procedures. However, in

surrogacy, the mother makes the decision to bear a child for

another in advance of pregnancy and relinquishment is seen

by her as the final stage of that decision. She is not

E'forced into it by the circumstances surrounding the cause of

‘

pregnancy. It is to be recognized that relinquishing her

: child will in some cases cause the surrogate some

stress, but thaty of itself, should not be a reason for

outright prohibition on the practice of surrogacy.

In a jurisdiction which regulates and carefully
controls surrogacy arrangements, provision should be made to

allow a surrogate to keep her child.
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The problem of a defective child rejected by the
~surrogate and the infertile éouple is another sensitive
issue that néeds careful handling. It is not an uncommon
situation in the community at large, where the rgactibn of
the parents is often total rejection,-sometimes to the point
~of refusing permission to carry out life-saving operations.
However, the incidence of abnormality at'birth is not so
high as to.make it an expected occurrence and therefore a

ground to prohibit sﬁrrogacy.

One point that appears to be missed when stating an
objection to the deliberate crgation of a child for theb
Lbenefit of others, is that millions of.unplanned babies are
born to unwilling parents. ‘The fate of these babieé,is'far
‘more precarious than the fate of a child who has been
planned inbadvance and eagerly awaited to be reared bff-

loving people willing to assume parental obligations.

These grounds, taken individually or'together,varé.not
of themselves sufficient to place an outright ban on the

practice of surrogacy and to impose penal sanctions.

3

Surrogacy offers too much of a viable alternative to
disappear simply becauée it is banned. Criminalizing it
will only cause it to flourish illegally where exploitation

poses a real threat to all the parties involved.
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It may be considered by some that because the probléms
"associated with the practice of surrogacy may have emotional
effects on children born as a result of such a practice,
surrogacy should not be'permitted; However, similar effects
on adopted children and children born as a result of AID
procedures have not been used as an argument militating
égainst adoption or AID. The community does not view such
procedures'aé outrageous or criminal, yet they present
similar problems régarding the identity crisis of a child
ahdithe need for it to know its heredity.‘_Adoption laws in
Australia are being amended to reflect this need. There is

no reason why laws on surrogacy could not do the same.

The question is whether the decision to participate in
a surrogacy arrangement.should be a private matter for the
;1parties to resolve and agree upon or whether there ié
sufficient State interest justified by the dictates of

public policy to justify regulation.

Society in general does not need protection from the
use of surrogacy as a means of alleviating infertility. The
individuals who do need protection are the infeftile coupie,
the. surrogate, and most importantly, the child. This can
only be achieved if surrogacy is recognized and regulated.
Regulation by way of legislation should define the rights
and duties of the parties, and spécify_the requiremepts

necessary to ensure the health and welfare‘of all parties.
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CHAPTER 6
STATUS OF THE CHILD UNDER .CURRENT LEGISLATION
A major concern is the determination of the parentage
of a child born as a result of a surrogacy agreement as
significant consequences flow from such determination. The
legal status of the chiid affects, among other things, its

rights of inheritance, maintenance, and custody.

Paternity

The termvfathef is defined in the Oxford English
Dictionary as'é person who has begotten a child. At common
law, the father of a child is the man whose sperm fertilizes
the égg. The tests are quite clearly genetic. However this
position may be altered by the application of statutory
presumptions. Presumptions in law opérate to promote the
interests of the family and protect the child from the'

stigma of ‘illegitimacy.

, _ ]
The Status of Children Act 1974 (Tas.) 81 abolished the

common rule that no legal relationship exists between an
illegitimate child and its natural father, and pléced such a
child in the same position as a legitimate child in respect

of maintenance and intestacy.
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Section 5 of the Status of Children Act 1974 (Tas.)
5¥;§brovides that a child born to a married woman duringAhef
vﬁ?marriage is presumed, in the absence of evidence ﬁo the
'*;contrary, to be a child of that_marriage. This presumption
‘presents a problem in a surrogacy agreement where the
*sufrogate is marfied, as her husband, and not the biological

7~ father, is presumed to be the father qf the child.

Of course, contrary evidence dén be proddced by several
;;meansty establishing that sexual intercourse occurred
.between the.éurrogate and the husband of the infertile
'éoupie (which is unlikely where artificial insemination is
;uééd), by proof of non-access bet&een the surrogate mother

Affénd her husband, by evidence of her husband's sterility, or
ibby biological péfernity tests carried out on the child énd
a1l parties. Blobd~tests cannot prove that a certain man is
the fathef of a certain child but with av93% accuracy, cén
éxclude a man as father of the child. New developments‘in

DNA fingerprints éan now provide positive proof 6f paternity

in 99% of the cases.l182

However, such testing requires.the co-operation of the
surrogate's husband. Where a dispute about custody of a
child afises in a surrogacy arrangement, and evidence was
given that the surrogate's husband could not be the father
of the child, the court may determine thét the.child is not

“the child of the marriage. However, establishihg that fact
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may not help the parties in deciding custody. The court is
unlikely, under current practice; to accept the surrogacy
- arrangement as a means by which such a dispute is to be settled.
The court is unlikelyito force an unwilling natural father to
take custody of his child where the surrogate ;s'demanding that
he do so. This may well be contrary to the welfare-bf the child.
The court may need to consider the question of damages payable to
the surrogate, but such an order is based on the acceptance of
the surrogacy arrangement as an enforceable contract. The court
is similafly unlikély to force a.reluctant surrogate to
relinquish her child.to the natural father. The same problems
arise. Until legislation speéifically dealing with the issues
involved.in sufrogacy is enacted, these problems have/little

chance of being solved.

The position regarding children born as a resﬁlt of
artificial insemination by donor (AID) procedureé has~been
clarified with the result that parenthood of such children are
determined in a manner which is appropriate to the intention of

the parties to such procedures.

Section 10C of the Status of Children Act 1974

(Tas.)183 determines the parenthood of a child born as a
result of AID or IVF procedures. With respect to paternity,-
the husband who has consented to his wife undergoing either
of those procedures is treated in law as the father of any
cﬁild born as a result of such procedures and the donor of

the sperm used in the procedure is treated in law as if he
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were not the father of such a child.

The purpose of ensuring the husband's consent is to
free him'ffom the obligation of supporting a child whére his
wife seeks AID and he does not want to have a child. It
also serves to free the donor of the sperm from any

obligation to support a child he did not himself want.

Howevér, it is difficult to see why éuch a cénsent is
vital to determining the paternity of a child,A Certainly,
the presumption of the husband's consent iS'rebuttable -
section 10(5) - but,-if it is rebuttéd, section 5 of the Acf
‘may be relevant in presuming the child to be a child of the
marriage aﬁyway. There is no indication as to which section
is paramount. ~ But, if evidence to the contrary is
.established, é éhild, wheﬁher-in a surrégacy situation.or

 not, may end up with no legal father.

Where a surrogate is married and whether AID or natural
érocedures are uéed, either the surrogate's husband is
treated as the father of.the resultant child and the sperm
donor is not (section 10C) or the chiid is a child of their
marriage (section 5). Either result has the effect of
undermining the purpose of the surrogacy agreement and the
bioclogical and intended father is required to rebut the
presumptions in both section 5 and section 10C in order to
establish his'paternity. He then faces the problem

presented in section 10C(2) which states that he, as donor
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of the semen used in AID or IVF procedures shall not be

treated in law as the father of a child born as a result of

such a procedure.

The biological father may find section 8 useful.
Section 8(l) provides that the entry of the name of a person
némed as the father of a child in the Register of Births is

prima facie evidence that the person so named is the father

of the child. Section 8(2) provides that an instrument by a

person acknowledging paternity of a child is prima facie
evidence that the person named as the father is the father
of the child. However, the relationship between section
8(1) and (2) and section 10C(2) is unclear. There appears
to be areas of conflict in applying the provisions which
cater for children born as a result of AID or IVF procedures
-fo childrén born as a result of sﬁrrogacy_agreements where

the surrogate is married.

The position would be far less complicated where the
surrogate is unmarried. The biological and intended social
father is regarded in law as the natural father of the child
provided he has acknowledged paternity. However, a problem
arises if for some reason the natural father refuses to
acknowledge paternity and refuses to accept the child.
Section 10C(2) rules out the sperm dohor as the father gnd

thus the child is left with no legal father.
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'iihhtérnity
| Where in a surrogacy agreement, the surrogate receives
B an.eﬁbryo transfer (ET) the question of maternity also
:raises complex issues. Using the procedure of ET, the
'sﬁ:rogate carries an embryo in her uterus which has been
fqrmed by the fertilization of the infertile couple's own
© gametes, or by the wife's ova and donor sﬁefm or by donor
 ova and donor sperm. The technique of ET may be used where
‘the wife caﬁ produce healthy ova but is unable for mediéal

reasons to carry a child in her uterus.

With the changes-in procreation techniques now

:aVailable, motherhood is a changing concept .of increasingly

. uncertain ambit.

Traditionaily, the concept of motherhood involves
 procreation and gestation as one inseparable notion. The
law regards the woman who gives birth to a child as the

mother of the child. Section 5 of the Status of Children

Act 1974 (Tas.)184 presumes a child born to a woman duriﬁg
her marriage as a child of the marriage. This appears to
contemplate tha£ the woman giving birth_is the child's legal
mother. However, that section relates more to the status of
the child as a chiid of the marriage than as to who is the

child's mother.
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Section 10C(3) and (4) of the Status of Children Act

1974 (Tas.)185 provideé that a woman who bears a child as é,
result of AID or IVF using donated ovum is treated in law as
tﬁe mother of the éhild and the ovum donor is not ﬁhe
mother. The teéhnique.of ET introduces an extra dimension
~as the embryo is a genetic stranger to the surrogate who
actually carries and eventually gives birth. Before the
advent of such a technique, the legal positioﬁ of mother and
.child arose from physical andvbiological certainty. The

maxim of mater semper certa est may need to be re-examined

in the light of these new techniques and especially in the-

area of surrogacy.

The,difficulty is in deciding whether the donation of
geneticbmaterial_giGes right to a claim of motherhood or
whether the gestational contribution and eventual delivery
justifies such é claim.. A confusing picture emerges ﬁhere
'the‘law.itsélf cannot make up its mind. 1In the case of

86

' 1 . e
Corbett v Corbett,: there was judicial acceptance of the’

significance of genetic determination in deciding thesex

of a person. This may influence courts to find that genetic
‘rather than gestational contribution should also be a
'decidiﬁg factor in deciding maternity. On the other hand,

the Status of Children Act 1974 (Tas.) has negated the

significance of genetic contribution in determining the
maternity (and for the most part, paternity) of a child born

as a result of those procedures. The legislation was
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enacﬁed to accord to such a child the status that was
intended Ey'the use of those procedures. ' The donors of any
genetic material used'were never intended to be the parents
of the child. The analogy with a surrogate agreement is
 quite clear. The intended parents in a surrogacy

. arrangement are determined by the terms of the surrogacy

agreement.

It is submitted that a court faced with a surrogacy
éase would be more likely to hold that the surrogate giving
birth was the natural mother. This view would more |
réadily conform with the general concept of motherhood
"which recognizes the birth-giving woman as the mother.
Certainly the birth-giving woman is easily identified.
Problems involving proof of genetic parentage are a&oided.
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The Status of Children Act 1974 (Tas.), section 10E gives

effect to this view by stating that the woman who gives birth to
a child from a donated ovum is the mothér of that child and the
rights and obligations of the genetic parents are extinguished.
However, these provisions'were designed specifically to cover AID
aqd Ianitro‘Fertilization (IVF) procedures, and therefore define-:
parenthood in terms which satisfy the needs and.meet the
intentions of the parties involved in such procedures. To apply
‘these provisions to surrogacy arrangements is tb apply the needs
~and criteria of a‘completely different set of circumstances which
.invqlve intentions opposite to those involved in surrogacy

arrangements.
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The‘bonding of the child to the birth-giving mother is
said to have important effects on the chiid. Not enough is
known of the extent to which bonding occurs in thé uterus.
Bonding after birth has a stfong effect on the relationship"
between the baby'and its mother. But if the baby's moéher
'is deémed to be the infertiié woman who takes custody of the
baby as soon after birth as is possible, the bondiné then
occurs between the baby aﬁd the intended mother. The issue
of bonding is also present in adoption, yet it has not been'

mentioned as a reason against adoption.

Conelusion

It is becoming increasingly evident that the notion of
motherhood has to meet the changes that are occurring in
reproductive techhiques. The time has come when it may be
necessary to divide the notioh of motherhood between the
genetic mother and the gestational’mothér. Both may
establish evidence of motherhood and neither can negate the

motherhood of the other.

Legislation relating to AID and IVF was not intended to
cover surrogacy agreements. The courts are unlikely to
extend the scope of such legislation in order to include

circumstances that were not contemplated. As the Court of

188 .
Appeal held in Syrkowski v Appleyard, legal recognition
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is of legislative concern and not for judicial bre-émption.
If surrogacy is to be a recognized procedure to alleviate'
infertility, specific legislation is'required to protect the

‘'rights of all those involved.

N Alternétives need to be found to the present
presumptions of maternity and‘patefnity. Thé determihing
faétorAshould be based on what is in thé'best interests of
thé child. The child's welfare would best be sérved by
deciding that.its mother and father are thé persons who
intend to assume parental responsibility of the child,
whether or not either has contributed any_genetic material.
The biological cdnnection should not of itself be the
dgtermining factor, neithér should the gesfational
contribﬁtion., This is not to Aeny the importéhce of either
contribution.v Indéed, the effect of the uterine environment

and the host woman's activities on the development of the .

foetus cannot be'ignored.

One factor Which needs to be taken into account in
determining what is in the best interests of a child, is the
intentidn of the parties involvedvin the arrangement.

‘Where clearly only one party-to the arrangement is.willing
to take custody of the child, be it the surrogate or the
infertile couple, the welfare of the child would seem to
indicate that_it would face a better future with the party
that is, in the words of the Demack Report "commitﬁed to

18 ,
[the] nurture, education and support”. & This approach, of
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course, doesinot overcome the préblem of the conflict that
arises where both parties wish to take custody of the child,

as is the casé where the Surrogate refuses to relinquish the
child. It is unlikely, in the absence of specific legislation,
that the courts would force a mother who is otherwise fit to

be a mother, ﬁo_give up her child. Whére the child is not
genetically hers, the courts may well have to re-examine the

issues and for this reason, legislation should decide the matter.

It is inappropriate to apply existingvlegislation aimed at
defining parentage in AID and IVF procedures to surrogacy
arrangements. A donor who is not legally recognized as a child's
. father, risks losing the child who is genetidallytus own, despite
acknowledging his intention to be the father by the terms of the
surrogate agreement. These provisions are based on defining
parentage, especially paternity, on thé assumption that the woman

is married and emphasize the importance of the consent of the

" woman's husband to the AID or IVF procedures. In a surrogacy

arrangement, if the sufrogate is married, it is usual to obtain
her husband's consent but not in order that he may be recognized
legally as the father. On the contrary, hé consents to the terms
of the agreemént whereby the sperm donor is recognized to be the
father. The only way to ensure that the surrogate's husband is
-noﬁ treated in law as the fathér of the child, is for him to
refuse the prbcedure of AID being carried out on his wife.
However, this does not mean that the sperm donor is the father.

He is specifically excluded.
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iTo settle the separate issues of maternity and
~paternity in surrogacy arrangements, legislation is

required.
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CHAPTER 6

RECOMMENDATIONS

Alternative Approaches to Surrogacy

In order to meet the challenges which the practice of
surrogacy faces, three possible approaches may be taken. The
first approach is to legislate prohibiting the practice of ,

surrogacy and providing penal sanctions against its use. This

approach raises more problems than the ones it intends to remedy.

The provision of penal sanctions.is not the most effective

or appropriate way to overcome the problems of surrogacy.

‘Although the effect of such sanctions would be to prevent

fcommercial exploitation by profit making agencies, it does

.- mean that surrogacy arrangements would continue by private

arrahgements without the_benefit'of professional skills in

screening and counselling and without safeguards to protect

the interests of all the parties involved. The prohibition

on the practice of surrogacy will not deter infertile
couples desperate to have a child from entering such private

agreements. A criminal sanction is difficult to enforce if

‘the parties collude to prevent detection that a surrogacy

arrangement was in fact entered into and carried out. This
is not to argue that crimes which are difficult to detect

should not be crimes. Breaches of laws prohibiting

" homosexual acts between consenting adults are difficult to

detect. The practice of surrogacy can be viewed as a means

of achieving parenthood, which in itself is not a crime.
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Prohibiting surrogacy'will mean that the status of a
aghild born in cdntravention of such legislationbis at best
;ﬁ»ﬁnsettled, while the fate of its creators is at worst .
" imprisonment. Neither of these two results do anything to

promote the advancement and stability of the family.

The second approach is to allow the practice of
surrogacy to develop through private cdntract and by
judicial determination according to each individual case.
This apprbach is based on the premise that specific
legislation permitting'Surrogacy cannot foresee all possiblé
new developments and problems in this area. However |
legislation in othér areas can be and ishregularly-updated
whenevér the need arises. There is nothing intrinsically
différent in the area of surrogacy from other legislétive
areas dealing in family matters;\ This approach wouid |
~ probably result in a pétchy and difficult to followvcase
law. Private cohtfacﬁ without regulation at its inceptioﬁ
is'not the best system in which the‘ihtereSts of the child,
who is not a party to the contract, can be fully protected.
‘It can lead to exploitation of the Weaker party, the
surrogate, who may be unable to bargain equally if her
financial statusrwas a criticél factor. This approach also
fails to provide, as a matter of course, the initial
screening and counéelling procedures which are important to
'ensure that the arrahgement is one which all parties ought

to enter into.'
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'_The third and recommended approach is to legislate in
favour of the practice of surrogacy. This approach will
‘enable infertile couples to fulfil their desires for a child
of their own, will shield the surrogate from the risks of
exploitation, and'abQQe all, will brotect the welfare of the
child - who will inevitably be born in spite of any

legislation outlawing his creation.

.-It is-recommended that éurrogacy agencies be
established within appropriate government departments. Such
'agencies would take full responsibilities for the screening
and coupselling of prospectiveApérehts and.surrdga£es in
relation to their genetic, physical and psychological
fitness to participate.‘ The criteria for finai selection

should be clearly stated in the legislation.

As with adoption proVisions, surrogacy should, at this
; stage, be made available only to heterosexuél coﬁples,
whether legally married or not. To allow a Single person to
use the services of a surrogate is to intentionally deprive
the‘;esultant child of a second parent. Although this often
happens in the case of divérce or the death of one parent,
it has not been the intention of the parents that ény
children they have may be brought up in a one-parent family.
The basic reason for allowing a couple to have a child by
artifidial procedures is to. give Fhem an opportunity of
establishingvtheir family and to ensure that the child is

born into a normal traditional family relationship.lgo'

/
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However, to restrict the procedure to couples may be

discrimination.

To allow the use of such p:ocedu:es by lesbian couples
or homosexual couples does create further problems to the
child. The child would be brought up; not in a family which
i; recognized by the.commuﬁityAas a "normal" family, but in
a family which is not recognized by the community and may
suffer as a consequence. Both these issues must be decided

'in the best interests of the child.

’

The use of a.surrogate as a matter of convenieﬁce for
the wife should not bé permitted. Surrogacy should be
Viewed és an arrangement made for the purpose of enabiing
»éhildless couples.who are unable to bear a childvto
have a éhild where all other avenues afe uﬁavéilable. It
has been argued that to allow ﬁhe practice of surrogacy in -
cases for cohvenience of the wife who does not wish to be
involved:in a pregnah¢y is to maﬁipulate human life at
personal whim.191 Legislation is much more'likely to be
acceptable to the community if.necessity is made the only
rationale for permitting surfégacy to those wﬁd will benéfit
from its practice. vacommunity standards in the'future are
able to accept the notion of sufrégacy for convepience,

legislation could be enacted to cover that situation.
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Parties shéuld be permitted to enter into surrdgacy
agreements which are superVised by the appropriate
government agency. Legislation should provide that certain
terms are to be mandatory in all such agréeménté. One such
term would specify the level of medical and self care the
surrogate is expected to take, including the circumstances
in which she may have the foetus aborted.. An abortion
should only be carried out if the continuation of the
" pregnancy would present a real danger to the l;fe or health
of the surrogate, or where pre-natal tests show a defective
foetus and all the parties consent to the abortion. If one
party withholds consent, then the pregnancy shouldlcontinué

~and that pefson is to be responsible for the child.

- Another mandatory provision would cover.what expenses
and feeé are payable. It is suggested that any payment
should be Made to the égency and should be for medical
ekpenses up to six weeks after the birth, éompensatipn if .
the surrogaté miscarries, living expenses, payment of
premiums or a life insurance, and a certain sum for
services. Tﬁe consent: of ali parties, including the spouse
of a surfogate, should be required to the transfer of

parental rights after patérnity has been proved.

Legislation should also provide for the status of the
child by clearly defining who the legal mother and legal
father of the child is. In a surrogacy situation, it is the

couple who the surrogacy agreement contemplated -as parents,



100.

regardless of their individual or combined donation of
genetic material. Atibirth, the child is provisionally
deemed to be the child of his intended parents. Tests to
pfove, where appropriate, the paternity of the husbénd, are
to be carried out wi;hin-seven days of the birth. If the
btests prove positive, and the child is handed over, the
court issues an order which enables the intended parents to

register the child as their legal child. In this way,

formal adoption under the Adoption of Children Act 1968
(Tas.) is bypassed and therefore the problems associated
_ with the payment of fees in connection with an adoption are

avoided.

If the surrogate refuses to hand over the child, she
should not be compelled to relinquish her child if she is
the biological mother. However, with careful scréening
before participation in a surrogacy agreement, this problem
would seldom arise. However, any payménts made'shoﬁld.be

reimburSed.

Provision should also be made as to what is to happen
in the event of a muitiplé birth, a defective child, the
death of either one or both of the intended parents, or -
their divorce. These matters may be left to be decided by
the partiés, subject to the overall control of the |

‘appropriate government department.
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The anonymity of the surrogate should be assured with
the proviso that her medical background be available for any
future use. However, with the recent trend of releasing
parental information to adult adoptees at their request,:

this aspect may also need to be considered.

It has been the uéual practice where children heve been
born as a result of AID procedures to hide this fact and
.register the child as the child of the intended parents. 1In
Vietoria, unlike other States, it is no longer an offence
for the intended parents, instead of the biological parents,
to register as parents in the Register of Births. The

Adoption Act 1984 (Vic.)192 makes provision for this and

also enables adopted persens to seek and gain access to
identifying infermationvregarding their family origins.193
That Act also gives reciprocal rights to natural parents,l94
mnatural relatives,195 and adoptive parents196 to seek

certain information about the adopted person.

Children born as a result of reproductive techniques
should not be treated differently from otﬁer children so
that the records of their origins are hidden and
inaccessible. The eliminatien of secrecy and distortion of
information relating to family relationships, medical |
backgrounds,-and family origins is vital to the healthy
sociai and psychological development of children in their
families.197 It is also important for society in general to

ensure that birth records eccurately reflect actual parentage.
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However, the surrogate needs to be protected, if she so
wishes, from being-idgntified as the biological mother.
Birth registers should be maintained by the appropriate
government‘agency'to keep accurate record of both biological
parents and new family relationships that are created
outside the biological links. Access to such information
. should be made available to persons who are seeking their

genealogical connections.

'Bybplacing the practice of surrogécy under the cbntrol
‘and guidance of the State; the community may be assured that
the most vulnerable of its membérs are prbtected from the .
dangers inherent in clandestine or uncontrolled
arrangements. Potential financial exploitation of the
surrogaté cén be avoided by ensuring that surrogacy
arrangements meet certain requirements. - Screening and
counselling of all parties ensuré that the participants are
made fully éwaré of the issues involved and that most
potential problems afe avoided. Strict guidelines will go a
long way towards securing the best interests of the child
born as a resul£ of a surrogacy arrangement if thoée.

guidelines are set with the child's welfare in mind.
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Conclusion

The gift of life is precious. To create a longed-for
child for a couple unable to conceive and bear a child
within their marriage or relationship is surely a noble
. need. The fact that recompénse méy be made to the woman who
offers to carry.the'foetus to term within her body does not
derogate from the miracle of the birth of a baby. What is
against public éolicy and'against‘thé welfare of a child, is
that the child born as a result of a surrogacy arrangement
wili, unless he receives prbtection from the State,Abe bo:n
in "né-man's land" - a land where no man is his legal
- father or his 1egal‘father is a man who has no genetic or

intended link with him.

The Sﬁate-has a major respénsibility to protect the
» welfare and interests of all children. The prohibition and
~criminalization of the practice of surrogacy is against tﬁe
welfare and interest of the chiid'bqrn as a result of a
prohibited surrogacy arrangement. The legal status of suéh
a child would have to be determined undef legislation which
' is not designed to cover such éituations with the most
; ' likely result that he would.not be deemed.ﬁo be the~child'of
his intended parents. If adoption pfocedures are
ﬁnavailable to the infertile couplé; the child would live
with them in a legal limbo, legally belonging to someone
-else. Prohibiting the préctice ignores the plight of the

'Child if a dispute were to arise as to his custody and
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therefore.fails to protect his interests. The advantages of
legislation which clearly defines parenthood and provides
for custody and adoption would bring certainty.into an area
thch is confused at present and is in danger of becoming
increasingly complex. There is no doubt that surrogacy will

continue despite any legal sanctions.

The issues central to the debate on whether or not
surrogacy should be permitted are how society views the
concept of motherhood and how society should react to
reproductive technology and the changes it has brought to

the accepted standards of procreation.

Only by permitting the practice of surrogacy and
legislating for its control and regulation can the interests
of the child and also of the other parties be fully
protected. Even if only one child were to be born into this
"no-man's" land, the State has a duty towards that’child,
not to penalize his creators, but to safeguard his»status‘in

society.

" As long as the family remains the basic unit of
society, infertile couples will seek to find a means of
élleviatihg their plight of childiessness, The practice of
surrogacy offers such couples a realistic and viable

solution.
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APPENDIX

RELATIONSHIPS IN SURROGACY ARRANGEMENTS

SH

SH

SH

SD

SD

SD

= o

OSM

oW

: oD

oW

oSsM

QD

infertile husband
infertile wife
surrogate mother

owmwuo
([

- H is biological father -
W is intended mother
SM is biological mother

H + W are biological parents -
SM is gestational mother

H is biological father -
W is intended mother
SM is gestational mother

"H is intended father
W is biological mother -
SM' is gestational mother

H + W are intended parents -
SM is biological mother

H + W are intended parents -
SM is gestational mother

genetic link of
child to
H & W

1 genetic link

2 genetic links

1l genetic link

1 genetic link
no genetic links

no genetic links
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POSTSCRIPT
‘Since completing the thesis, 2 developments in the area
of surrogacy indicate a change in judicial thinking on some

important issues.

The issue of commercialism involved in the adoption of
a child born as a result of a surrogacy agreement was
discussed in a recent case in the United Kingdom.198 2
- married couple applied to the court for an adoption order in
their favour in respect of the natural child of the husband
born by natural conception, as a result of a surrogacy
arrangement with'énother woman. Latey J held that the
;surrogacy arrangement did not contravene section 50(1l) of

the Adoption Act 1958 which prohibits any payment or reward

made in connection with the adoption of a child. He
vi.éoncluded that as the amount of ESOOO paid to the surrogate
did not cover her loss of earnings and expenseé, there was
no element of profit or reward in the arrangement. Even if
“the payment were to be characterized as a payment or reward
vwithin section 50(1), Latey J was of the view that the
court, when considering the welfare of the child, has
diécretion to authorize any payment or reward which has

- been, or may be, paid in such cases.

198. Reported as Re an Adoption Application: Surrogacy,
Family Division, March 11, 1987 in (1987) New Law
Jnl., 267.
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In the United States, the cése of "Béby M"199  Judge
Harvey Sorkow (New.Jersey) made legal history in April 1987
by ruling that the surrogacy contract made between Mr. and
Mrs. Stern and a surrogate Mrs. Whitehead was binding and
,awaﬁded custody of the child born as a result of.that
coﬁtracﬁ to the Sterns. The case has provoked much
criticism both before and after the ruling,,some»of it
'because of the surrogate's behaviouf and some because of the
judge's comments on her character. It would seem that the
judge was of the view that it was in the best interests of’
the child to rémain with the Sterns. There is no doubt that
all parties have gone through agonizing times clearly, the

.present‘law_of_contract is inadequate to solve custody

""disputes in surrogacy cases.

As a final'point, it is interesting to néte that a
national survey conducted by the New South Wales Law Reform
Commission, believed to be the first opinion Survey in the
A world on surrbgacy, found that.Sl% of the.2500 people polled
were in favour of surrogacy, 33% disapproved, while 13%
expressed ho opinion.200 The majority were in favour of
paying the surrogate a fee plus expenses. However, 6h the
question of custody'of fhe child, about a third thought the
_ married'couple should have custody while 26% thought the

-surrogate should and 25% believed a court should decide.

199. See page 58 and note 131 ante.
200. Reported in The Mercury, 20 May 1987.
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