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Abstract

THE AUSTRALIAN HERITAGE COMMISSION: A VAIN HOPE?
THE ROLE, FUNCTION AND OPERATION OF THE AUSTRALIAN HERITAGE
COMMISSION 1975-1995

Created in 1975, the origins of the Australian Heritage Commission (AHC) lay in two
decades of community concern about the perceived degradation of the Australian
cultural and natural heritage.

The Australian Heritage Commission has provided advice to the Commonwealth on all
major environmental issues during the period under analysis. Despite possessing
considerable intellectual resources to carry out its work, the AHC has been the subject
of intense criticism both from within and without the government service. Despite the
obvious importance of the organisation in a growing area of government policy, there
has curiously been little if any independent academic evaluation of its operation and
assessment of its performance.

This thesis argues that the AHC has been unable to effectively fulfil the original
expectation of the Hope Committee of Inquiry into the National Estate; that is that the
timely collection and analysis of environmental and historical data would reduce the
level, complexity and number of national environmental disputes. Through the
establishment of the AHC, it was also believed the Australian Government could better
coordinate a national response to any given conservation issue. While largely
succeeding in its primary task of gathering, interpreting and presenting data relevant to
the National Estate, these actions alone have not prevented long running and
acrimonious land use conflicts.

Entrenched opposition to the AHC as a visible representation of environmentalism in
government has caused destabilisation of the organisation and reduced its
effectiveness. For much of its life, the AHC has also had insufficient resources to carry
out its statutory workload. These circumstances encouraged the Commonwealth to
develop new approaches to resolving environmental issues including the formation of
the Resource Assessment Commission (RAC).

This thesis outlines the development and impact of a single agency, which has been
required to operate in the turbulent and uncharted waters of Australian environmental
politics and policy for two decades. It traces the evolution of the AHC as an
organisation, adopting a framework using the key recommendations of the Hope
Inquiry which led to its establishment. The thesis examines the role of the AHC as an
adviser to Cabinet on environmental policy emphasising the importance of scientific
research and data collection; and its responsibility for the establishment and
maintenance of the National Estate. The relationship between the AHC and other
Commonwealth Government bodies providing advice or information to Cabinet forms
an important part of the thesis, as does an assessment of the AHC's contribution to the
changing face of Commonwealth policy over two turbulent decades.
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Introduction

It is now over twenty years since the Australian Heritage Commission Act 1975 was

passed by the Whitlam Government. This thesis traces the organisational history of
the Australian Heritage Commission (AHC) between 1976 and 1995 and evaluates
its performance as the principal Commonwealth Government advisory body on the
National Estate. The AHC has operated during a period of rapidly expanding interest
by Commonwealth and State Governments in the area of environment policy and

management. The impact of this expansion on the AHC is also considered.

Between 1972 and 1975 the Whitlam Government created three key environmental
organisations; the Australian National Parks and Wildlife Commission, the Great
Barrier Reef Marine Park Authority, and the Australian Heritage Commission. The
origin of these statutory authorities can be traced to the emergence of an Australian
environmental movement during the 1960s and arguments for a greater commitment
from all levels of government to the protection of the nation's natural and cultural
heritage. Major disputes, including the damming of Lake Pedder and the threat of oil
drilling on the Great Barrier Reef, also convinced environmentalists and sections of
the Australian Labor Party (ALP) that the Commonwealth should play a leadership

role in heritage policy. For this to be achieved new heritage legislation, the creation
of specialist management bodies! and a reinterpretation of Section 51 (xxix) of the

Australian Constitution was necessary.

In 1973 the Whitlam Government commissioned Justice Hope to head an Inquiry

into the National Estate. The subsequent report detailed a wide range of policy
options available to the Government.2 These options included the creation of a

powerful new statutory authority to provide high level advice on all aspects of
government activity which impinged on the administration of the National Estate.
With a large board of influential conservationists and senior Commonwealth official,

it was envisaged the new body would perform two central functions. The first

1 The passage of the Environmental Protection (Impact of Proposals) Act 1974 dramatically
enhanced the role of the Commonwealth Government in environmental disputes by requiring
developers affecting Commonwealth land or asscts to submit an Environmental Impact Statement
(EIS) prior to approval being granted.

2 Committee of Inquiry into the National Estate, 1974, Report of the National Estate, (Justice. R.
M. Hope, Chairman), AGPS, Canberra.
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function was to act as an environmental advocate within government to advise

Cabinet on specific issues as required. By so doing it was hoped that conservation
considerations would become central to the Commonwealth decision making
process. The AHC's second function was to develop a Register of the National
Estate (the Register) by identifying areas that possessed significant cultural or natural
heritage values. The intent of this Register was to alert both government and non
government agencies to locations which required considerable sensitivity when
preparing development proposals. It was also proposed that areas placed on the
Register should form the focus of new Commonwealth conservation strategies.
These strategies were identified as land acquisition schemes, heritage research
projects, financial assistance to community conservation projects and public
awareness programs. It was anticipated by the Committee of Inquiry that the

National Estate Commission would play a major coordinating role in many of the

above areas and also manage a generous grants program.3

The translation of these objectives into draft legislation was jointly undertaken by the
Department of Urban and Regional Development (DURD) and the Department of the

Environment. The Australian Heritage Commission Bill 1975 received broad bi-

partisan agreement when tabled in parliament. In particular, the need for a register,
was accepted. Parliament supported the new Commission possessing the power to
compel both Ministers and Departments to consider the adverse impact of

development proposals effecting the National Estate.4 Despite such support for the

establishment of the AHC, there appeared less consensus outside Parliament on the
level of resources which should be made available to the new organisation. This led
to differences within the Commonwealth bureaucracy which Lloyd and Troy

highlights.

The department wanted the Australian Heritage Commission to be a small
and expert body with DURD responsible for the negotiation and
administration of agreements with the states. Some of the members of the
Interim Committee on the National Estate wanted the Commission to

have rather more staff than the Department would accept. DURD was

3 The possible function, structure and role of the new Commission along with interim strategies are
contained in Chapter 10 of the Report of the National Estate.

4 This applied to all stages of the Bill as it passed through both Houses of the Commonwealth
Parliament.
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concerned that additional staff would provoke aspirations within the

Commission to engage in program administration. At one point the staff
numbers proposed for the Heritage Commission were comparable with

the staff of the department.5

Despite such manoeuvres over resourcing, the_Australian Heritage Commission Act

1975 created an independent statutory authority with broad powers to identify and

protect the National Estate, overseen by a large, representative, board of up to
eighteen Commissioners. Thus, in general, the legislation conformed with the
recommendations and spirit of the Committee of Inquiry. The issue of staffing and
the appointment of commissioners had not been resolved by the time the Whitlam

Government was defeated in December 1975.

A major review of the Act was subsequently undertaken by the Fraser Government

in line with its broad ideological commitment to reduce the size and scope of

government. The Australian Heritage Commission Amendment Act 1976 saw a
significant reduction in the organisation's capacity to influence government policy.
This was achieved by the removal of all references to the AHC 's role in providing
advice on Commonwealth funded development projects. The number of potential

Commissioners was also reduced to seven. These changes were combined with a

policy of providing minimal staff for the Commission throughout the Fraser years.6

In 1990 minor amendments to the Australian Heritage Commission Act 1975 were

passed. No attempt was made, however, to return those powers removed by the
Fraser Government or provide new ones despite the rapid expansion of
environmental issues in the 1980s. This can be principally explained by the fate of
the Register of the National Estate, the subject of unrelenting criticism by industry
groups since its inception. Originally promoted as an 'alerting’ register by its
proponents, organisations such as the Australian Mining Industry Council have
consistently claimed the Register is a de-facto land management regime, stifling

economic development by encouraging opposition to development from

5 CJ. Lloyd & P.N.Troy, Innovation and Reaction, The life and death of the Federal Department of
Urban and Regional Development, George Allen & Unwin, Sydney, 1981, pp. 184 - 185.

6 14 pcrmanent full ume staff commenced in 1976 and this number rose 1o 17 by 1982.



environmental groups.?

The Commission has been the subject of fierce attack over procedures in processing
National Estate applications and the methodology used to define the heritage
significance of a given area. The AHC has further antagonised vested interest groups
and individual State Governments with its provision of advice to Cabinet on national
conflicts including the Franklin Dam dispute, the Lemonthyme and Southern Forests
Inquiry, Kakadu and the National Forest Industry Policy. This endemic criticism led
to the AHC being the subject of four major reviews which, arguably, have reduced
its overall effectiveness. The subsequent establishment by the Commonwealth of the
Resource Assessment Commission (RAC) in 1989 and sectorally focussed
Ecological Sustainable Development (ESD) working groups in 1990 reflected a lack
of confidence in the Australian Heritage Commission model as a means of resolving

national environmental issues.

These circumstances led to an effective displacement of the Commission as a key
source of strategic policy advice in favour of new bodies such as the RAC and
specialist units within the Department of Primary Industry and Energy and
elsewhere. The period 1985-1987 was marked by relatively static funding despite a
substantial increase in demand for technical data on the National Estate following a

number of proposals related to broad scale forestry.

A desire to remain relevant as a policy body, and political pressure to place greater
emphasis on resolving environmental conflict, subsequently led the AHC to adopt
and promote the concept of Regional Assessment. The Commission argued that, by
placing the emphasis on determining the existence of heritage values on a regional
and not simply a local level, it was feasible to negotiate meaningful land use
agreement with individual State Governments. Following the satisfactory negotiation
of an agreement with the Western Australian Government over the future
management of the South West forests, the AHC was able to mount a successful
claim for a substantial increase in staffing and a new role in helping to broker

national land use arrangements. This breakthrough revitalised the Commission and

helped update the concept of the National Estate.8

7 Opposition was cncouraged by the rapid listing of areas. Within five years of the Register
commencing over 6500 places were on the Register.

8 The development of the Regional Asscssment concept enabled the Commission to successfully
argue for more staff. Between 1989 and 1993 permanent [ull time staff numbers increased from 50
to 73.



Methodological issues

This thesis examines a single government instrumentality established at a time of
expanding Commonwealth Government interest in environmental policy. There are
acknowledged methodological problems in drawing broad conclusions from a single
case or example. Comparative analysis is also problematic given the lack of an
appropriate basis of comparison. The framework and analysis, therefore, is drawn
from the report of the Committee of Inquiry into the National Estate chaired by

Justice Hope.

The examination of the Australian Heritage Commission also raises important issues
relating to the role of individuals in the policy process. While a number of
individuals have had a significant influence in shaping the work of the Australian
Heritage Commission, it is also clear that policy development is an impersonal
process involving numbers of players. Policy is the intereraction between ideas,
individuals and institutions, and thus the understanding of the policy system as a
whole is more important than the activities of an individual.9 Policy in areas such as

the environment may also develop reactively as a consequence of events rather than

as a planned response to a particular problem.10

A traditional historical approach is adopted in tracing the major events which have
significantly shaped the organisation over the last twenty years. This method allows
the relationship of landmark events, such as the election of the first Hawke
Government and the subsequent administrative changes to the AHC to be seen in

context.

An evaluation of the Commission's work is made within the framework of the
objectives set for the organisation by the Hope Inquiry and the aspirations of the
Hon. Tom Uren MHR who had initial carriage of the Act through Parliament. As
indicated above, this thesis focuses firstly on the evolution of the AHC as an

organisation and secondly on its contribution to Commonwealth environmental

9 These arc discusscd, for example in, P Mouzcllis, Organtsation and Bureaucracy, An Analysis of
Modern Theories, Aldine De Gruyter, New York, 1967, pp. 66 to 77.

10 A particularly good example is Wesley Vale where no effective policy on pulp mill development
existed prior to the dispute.
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policy. This work utilises criteria derived from the Hope Inquiry recommendations

as a framework. The thesis considers the AHC in relation to its role in

(a) advising Cabinet on environmental policies;
(b) being responsible for the establishment and maintenance of the National
Estate; and

(c) acting as an environmental advocate.

While it is understandable that the passage of time and events guarantees the form
adopted by the Commission would substantially differ from that originally
envisaged, it is reasonable to gauge performance against the aims and objectives set

down in the original Act.

Significance of the thesis

Despite the obvious importance of the AHC to those seeking an understanding of
Australian environmental politics, the author is only aware of two substantial
academic works which attempt to evaluate different aspects of the Commission's
performance.11 This thesis represents the first comprehensive attempt to research the
origins of the Commission, describe its administrative role as an environmental
agency and explore the extensive public comments made about the organisations
performance. The varying political views of the protagonists involved in
environmental disputes and the perspective of the Commission is captured through
the extensive use of media releases and daily newspaper reports as source material.
The ever-shifting views of politicians on enviromental issues is contrasted with the
consistency of advice given by Commission staff. This approach lends an
immediacy and freshness to the presentation while highlighting the ideological divide

which separates the key players.

Because the Commission has now operated for some 20 years, the organisation

represents a yardstick against which the performance of newer agencies, including

11 D. Rosacur, Conservation of Forests: the changing role of the Australian Heritage Commission,
a report prepared for Scrator Chamarctte under the inaugural Australian National Internships
Program, November 1993 and

G. Davics The Australian Heritage Commission : A Thing We We Want to Keep?, unpublished

MA thesis, University of Canberra, 1992,
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the now defunct Resource Assessment Commission, can be assessed. An

investigation of the AHC also highlights the capacity of specialised government
structures to diverge over time from the principles upon which their legislation was
based. Indeed the Commission represents a case study of the corrosive effect that
long term policy conflict can have on the capacity of a government body to fulfil its

charter.

More generally this study makes a significant contribution to furthering an
understanding of the interplay between public interest groups, organised political
parties and government agencies in the protection of natural and cultural heritage

values.
Premises and Proposition

The AHC has been unable to implement the substance of the Hope Inquiry
recommendations with respect to protecting the National Estate. This was initially
due to the decision of the Fraser Government (1976-1982) to remove significant
powers contained in the original legislation and to limit resourcing. The election of
the Hawke Government in 1983 did not reduce broad resistance among development
interests and commercial land use groups to a core Commission function; the
compilation of a Register of the National Estate. As a consequence, any hope by
Commission supporters that a change of Government would enable the organisation
to operate as originally envisaged by the Committee of Inquiry was quickly

dissipated.

The major proposition advanced in this thesis is that the failure of the AHC to
function effectively as an environmental advocate within Government arose from the
dominance of the National Estate process in its work. The proposition will be
evaluated by examining the AHC's role in environmental policy making and
management decisions in the period 1976-1995. This examination notes that an
important impact flowing from the establishment of the Resource Assessment
Commission in 1989 was to increase the relevance of advice from the AHC. As
senior political figures struggled to respond to forestry and mining industry requests
for resource security in the late 1980s, the AHC was able to clarify critical

conservation issues as part of the debate over resource security. An important
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outcome for the Commission from this process was a substantial increase in

Government funding and status. 12 The thesis concludes that the Commission, for
the first time, is able to more freely fill the strategic role envisaged by the Hope
Inquiry as emphasis has moved from defending the integrity of individual National
Estate listings to the incorporation of heritage values into wider regional resource

management strategies.

Scope and Limitations

A study of the Commission offers an opportunity to reflect on the difficulty of
developing a bureaucratic entity which can respond effectively to the new political
force of environmentalism. It also illustrates the difficulties faced by a policy-driven
statutory authority constrained by a service delivery function that is the subject of

intense criticism from vested interest groups

A lack of analytical literature on the Commission has required the author to rely
primarily on annual reports, departmental correspondence, media releases,
newspaper coverage, party policy documents and literature prepared by peak
industry and conservation organisations. This provides an opportunity to interpret
the sometimes daily responses from Ministerial offices to rapidly moving

environmental disputes involving the National Estate and the AHC.

In assessing the role and performance of the AHC, the thesis concentrates on
describing and analysing the public policy pronouncements of the Commission
followed by an assessment of their impact over the medium to long term. This
discussion is placed in the context of contemporary political events to assist in
understanding the environment in which key decisions were made. The author has
not, however, attempted to detail the origins of individual policy initiatives given that
it is not only difficult to achieve but adds little to the debate about the performance of
the organisation. How policy is formulated and processed internally in the AHC is
also outside the scope of the thesis, despite the obvious importance of such

PTrOoCESsSEeS.

Preparation of the thesis has not required a review of internal administrative

12 The AHC was able to secure nearly 20 additional staff between 1992 - 93 to manage a new
Regional Asscssment scction,
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processes such as the assessment of National Estate applications except when these

processes have been the subject of public criticism. No comment has been made on
the quality of Commission management in general, nor individual officers in
particular. A detailed economic analysis of the Commission's expenditure of funds
has not been carried out although reference is made to staffing and budget figures as
a means of demonstrating the level of government commitment and organisational

growth over an extended period.
Outline of thesis

The contents of this thesis and the history of the Australian Heritage Commission
have been broken down into four distinct phases. Phase one illustrates the
relationship between the emergence of new community aspirations for the protection
of the nations environment, the absorption of these sentiments into the political
process and their translation into legislation. This process is set against an
extraordinary period of political history which saw the end of 23 years of
conservative government and the beginning of a brief, turbulent period of ALP

administration.

Between 1976-1982, the Commission operated in a climate of government fiscal
restraint. Limited resources and a reduction in the level of legislative responsibility
encouraged AHC staff to focus on establishing a viable Register of the National
Estate. Intense criticism of the Register by special interest groups prompted both a
review of the organisation by the Fraser Government and strenuous efforts by staff
and Commissioners to promote greater understanding of the National Estate concept
within the community. At this time the AHC provided strategic advice to the
Commonwealth concerning the future of the Franklin River which brought the

organisation into conflict with the Tasmanian Government.

The election of a new Labor Government and a surge in large scale resource
development proposals during the years 1983 to 1989 resulted in turbulent times
both for environmental politics and the AHC. A willingness by Commonwealth
Environmental Ministers Barry Cohen and Graham Richardson to intervene at a State
level on resource management issues, and the creation of new World Heritage areas,

encouraged a string of national environmental disputes. These factors, combined
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with a desire by the forest industry to obtain resource security, encouraged the

Commonwealth to develop a range of new environmental policies which attempted to

find common ground between conservationists and industrial groups.

Faced with the distinct prospect of being sidelined as a principal adviser on
environmental policy, the Commission entered its fourth phase of development
through the introduction of the Regional Assessment process. This new process was
designed to help the Commonwealth and the WA Government reach agreement over
the future management of Kauri forest areas. It placed greater emphasis on
consultation with stake holders and used a wider range of heritage criteria than was
used in the National Estate process. Commenting on the process and the challenge it

posed to the traditional operational culture of the Commission, Professor Haigh

Beck noted:

In trying to balance the needs of the timber industry and the
preservation of heritage the Commission carried out a regional
assessment. Over 200 criteria relating to the natural, historical and

Aboriginal environments were applied.

The stake holders included not only the timber industry and
conservationists but also the local population, many of whom farmed
land on which were places of national estate value. They too had to be

consulted. This was a new experience for the Commission which was

then still more accustomed to dealing with other experts.13

This current change of approach has undoubtedly increased the opportunity for
negotiation between the AHC and commercial interests over the predicted impact of
development proposals on National Estate values. In so doing, the number of policy
options that could be made available to Cabinet has also expanded. The range of
powers possessed by the AHC, however, remains limited and its capacity to wield
influence outside National Estate issues is dependent on ever changing political

circumstances and the capabilities of senior staff and Commissioners.

The mere survival of the Commission is testament to the enduring values enumerated

13 H. Beck, 'Social & Acsthetic Values: New assessment methodologies for involving the
community', /n Place, 1995, Australian Heritage Commussion, p. 16.
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in the Hope report and its current renaissance is a testament to the resilience of the

organisation and its staff. The Regional Assessment process may begin a period
when the AHC will be relatively free of endemic criticism and achieve the objectives

which were laid down in the original Australian Heritage Commission Act 1975.
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CHAPTER 1

THE DEVELOPMENT OF THE CONTEMPORARY AUSTRALIAN
CONSERVATION MOVEMENT.

In May 1972 the Hon. Peter Howson, Minister for the Environment, Aborigines and
the Arts described the previous decade of public agitation on environmental issues
... as a lively public conscience on this important issue.'14 As the following chapter
reveals, an identifiable and vocal environmental movement had emerged onto the
Australian political landscape by the early 1970s. It was an event which led
irreversibly to a resurgence of policy development in the dying days of the Liberal-
Country Party administration and the creation of a new environmental - urban and
regional planning bureaucracy during the subsequent Whitlam years. As evidence of
this linkage, the antecedents of two key pieces of Whitlam Government

environmental legislation, the Australian Heritage Commission Act 1975 and the

Environmental Protection (Impact of Proposals ) Act 1974, can be found in the

Howson ministerial statement.

Major disputes in the previous decade such as the damming of Lake Pedder, revealed
inadequacies in government decision making procedures at both a Federal and State
level. The need to integrate environmental concerns into the planning process was

acknowledged by Howson when he announced

...the Government has decided to introduce a system of 'impact
statements' designed to protect the environment. That is to say that
when a Commonwealth Minister prepares a submission to the
Cabinet on any proposal that has some relevance to the environment

that submission must be accompanied by a statement setting out the

impact the proposal is likely to make on the environment.15

In making the statement Howson acknowledged the national implications of this new
approach by confirming State Governments would be required to provide assurances
that environmental considerations had been taken into account where Commonwealth

funds were sought for a given project. To act in tandem with this initiative a 'Land

14 Australia,Parliament 1972, Australian Environment, Commonwealth Policy and Achievements,
Statement by the Minister for the Environment, Aborigines and the Arts, The Hon. Peter Howson,
MP. 24 May, 1972, Commonwecalth Government Printing Office, 1972, p. 3.

15 ibid, p. 4 -5.
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Use Advisory Council' was proposed. This body was to provide advice where

Commonwealth decisions could conflict with such 'environmental assets as national
parks in Commonwealth Territories'.'s Minister Howson believed an important
objective for this new body was to receive referrals from Cabinet and
correspondingly to provide independent advice. This proposal was to be

incorporated in the Australian Heritage Commission legislation.

The Howson Statement confirmed that by 1972 the formulation of national
environmental policies had become both legitimate in a bureaucratic sense and
necessary from a political perspective. Formation of national pressure groups such
as the Australian Conservation Foundation (ACF) in the late 1960s reflected a
maturity in the conservation movement which could no longer be ignored by the
political parties. Rapid changes to the inner urban environment and the
suburbanisation of city fringes without sufficient concern for quality of life issues

had begun to disturb increasing numbers of Australians.

This chapter details the emergence of an Australian conservation movement in the
1950s and 1960s. It highlights the importance of the Lake Pedder campaign in
raising political consciousness about environmental issues, as well as demonstrating
the failure of traditional bureaucratic techniques to achieve acceptable outcomes. The
chapter also argues for a link between community activism and major policy
development within the ALP. As the Howson statement demonstrates, however, the
formation of new bureaucratic structures concerned with protection of the

environment by either a LCP or ALP administration had become inevitable by 1972.

An historical perspective

Concerted government action to protect popular Australian native flora and fauna by
creating recreation reserves outside the large cities began in the 1860s. A desire to
establish recreation areas and to 'scientifically’ manage forested areas led to the
creation of a number of national parks and reserves in all States. Well known
examples include the Royal National Park (NSW, 1879), Ferntree Gully (Victoria,
1887), Lamington National Park (NSW, 1915) and Cradle Mountain - Lake St Clair

National Park (Tasmania, 1921). In a similar manner to arguments proposed for

protection of wilderness zones today, the creation of a National Parks was seen as
' ibid, p.5. *
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the best way of excluding developments likely to damage the natural and scientific

values of a locality.

Throughout the nineteenth century the dominant land management ethic was the need
to efficiently convert flat or undulating forested areas into grazing lands for sheep
and cattle or growing areas for wheat. The gradual development of national parks
and reserves during the late nineteenth and early twentieth century, while significant,
was of secondary importance in a conservation sense to the creation of a commercial

forestry industry.

By the turn of the century official thinking at a state government level began to
recognise the need to manage uncleared crown land for future wood production. The
expanding requirements of the domestic building industry for milled timber alone

necessitated some prudence. As Bolton points out:

Gradually a more constructive attitude was emerging towards
Australia's native forests. Commissions of inquiry in
Tasmania and Victoria in 1898 and in Western Australia in
1903 stressed that forests could not be regarded as in the past

as a limitless resource, but should be managed, and harvested

so as to allow for renewal and regeneration.17

These inquiries led to the formation of Forestry Commissions in all States except
Queensland during the following twenty years. Overseas foresters with experience in
other areas of the British Empire were recruited to advise on Australian forests and a

Commonwealth School of Forestry was established in the 1920s.

The emergence of a 'wise use' water in the United States further reinforced a role for
government in the land conservation arena. During the 1930s dam construction and
irrigation works helped form the backbone of capital works projects in rural areas
which further entrenched this trend. These projects also reinforced the application of
technical expertise to 'new' and emerging problems such as soil erosion. In 1938,
the New South Wales Soil Conservation Service was formed in response to a

perceived decline in soil standards in the western and south western regions of the

17 G.Bolton, Spoils and the Spoilers, Australians make their environment, 1788 - 1980, George
Allen and Unwin, Sydney, 1981, p. 105.
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State. Similar initiatives were developed in South Australia and elsewhere as the

economic implications of soil degradation became more widely understood.

The contradictions inherent in the push for ongoing economic development,
particularly the tension between the exploitation of natural resources and their long
term sustainability, was articulated by an emerging group of technically proficient

public servants. As Fawley confirms

... the newly established forestry profession put forward proposals
for forestry reservations nationally and also argued against continuing
alienation of forest lands for farming. Queensland Director of Forests,
E.H.F. Twain (1918-32) advocated an economic - scientific ordering
of land development policy and opposed in particular the rapid opening

of northern rain forest lands for small farmers.18

During the early part of the twentieth century a range of non-economic, purely
conservation-based, measures were adopted to ensure the preservation of Australia's
natural beauty spots, flora and fauna. The Tasmanian Government passed the

Scenery Preservation Act 19135, the first of its kind in Australia, which set up a

series of permanent reserves for areas of outstanding scenic merit.

Massive expansion of farming during the 1920s and 1930s saw great pressure on
native vegetation with some species of wild flowers becoming scarce. In 1926, the
NSW Parliament passed legislation to protect native plants and similar legislation
was enacted by the Commonwealth and States, with the exception of Tasmania, over

the next 13 years.

The end of the Second World War was accompanied by an aggressive immigration
policy in Australia and the initiation of a number of major resource and development
projects such as the Snowy Mountains Hydro-Electric Scheme. These schemes
heralded unprecedented threats to extensive natural areas and familiar urban space. In
1960, the Australian author Robin Boyd produced a landmark urban social

commentary The Australian Ugliness. He described the fruits of a booming post war

economy on the urban landscape as

18 F. Fawley The Role of Social Sciences in Natural Resource Management, Proceedings of
Symposium, ACT Conscrvation Scrvice, Conservation Serics No 5, Canberra, 1990, p. 8.
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...the modern world of wires and poles, service stations and soft
drink signs, cut outs, whirles, flags, fairy lights and mutilated trees,

as functional but as artistically heedless as an anthill and as accidental

as a rubbish dump.19

This scene was far from the popular image of Australia depicted by the nation's
artists and writers. The link between economic growth and quality of life concerns
were again being made as they had a century before. With the suburbs of Sydney
and Melbourne expanding, the ease by which Australians could have direct physical

contact with the natural beauty of the Australian bush was diminishing.

Impact of the Lake Pedder controversy

A central feature of South West Tasmania was a small isolated lake of some three
square kilometres in size and located in the Serpentine Valley. The unsuccessful
campaign to preserve this feature from inundation by a new hydro electricity scheme
was a defining moment in the struggle to create an effective community based
conservation movement. It also heralded the need for national environmental

guidelines for large scale land use programs.

In 1972, after a bitter five year campaign to save Lake Pedder, Sir Garfield Barwick,
Vice President of the Australian Conservation Foundation, summarised the need for

improved government land management procedures.

The tragedy of Lake Pedder - tragic because of a failure to give proper
weight to values not expressed and perhaps not expressible in money
terms - will, I hope, stimulate the establishment of proper land-use
authorities throughout the Commonwealth, where these do not already
exist, with the necessary knowledge, expertise and authority to
determine the proper use of land before it is committed to any

development or exploration.20

19 Quoted in a specch given by the Hon Barry Cohen MP to the National Conference of Landscape
Architects, 25 August, 1984,

20 G. Barwick, Pedder Papers: Anatomy of a Decision, Australian Conservation Foundation,

Melbourne,1972 quoted m A. Gilpin The Australian Environment, 12 Controversial Issues, Sun
Books, Melbourne, 1980, p. 203.
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The conclusions drawn by Sir Garfield Barwick resonated throughout a subsequent

Commonwealth Report on Lake Pedder commissioned by the newly elected Labor
Government.2! This report was tabled in Parliament during September 1973 and had
a number of objectives, one of which was to examine the feasibility of reversing the
damming of Pedder. Another was to document the decision making process ... with

the aim of drawing lessons appropriate for future schemes involving the Australian

Government.'22

The conclusion subsequently drawn from the report had a direct relationship to the

passing of the Environmental Protection (Impact of Proposals) Act 1974 and the

Australian Heritage Commission Act 1975. Throughout the debate over Lake

Pedder, the conservation movement made twq_fundamental criticisms of the
Tasmanian Government and the Hydro Electric C:ommission. The first was that the
Government withheld vital information preventing an informed public debate. The
Hydro Electricity Commission's (HEC) failure to reveal early planning and to give
timely warning of its intentions was, for example, seen as grossly undemocratic, a

move designed simply to circumvent public discussion.

A second line of criticism (which was more fundamental, but equally alarming) was
that a faulty decision making process was followed by the Hydro Electric
Commission and the Tasmanian Parliament itself. Conservationists believed three
grounds for supporting the retention of Lake Pedder, public recreation, scientific
values and aesthetics, were not fully explored by Government. The consequence of
this was a one-sided debate focusing solely on economics. The Tasmanian
Government's Scenery Preservation Board played no formal role in the debate and

the State's National Parks and Wildlife Service was not formed until 1971.

Arguments focusing on public recreation and environmental values were aired only
by conservationists. As no effective bureaucratic advocate for the pro-environmental
perspective existed at either a Federal or State level, the Lake Pedder issue was
fought out primarily at a political rather than a policy level. No government

evaluation of arguments to preserve the Lake on aesthetic grounds was carried out

21 Australia, Parliament, 1973, Committee of Inquiry into the future of Lake Pedder, 1973, Interim
Report, Commonwealth Printing Olfice, Canberra.
22 ibid p. 10.
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despite procedures and methodologies existing overseas.

When scientific research was commissioned by the HEC through two Tasmanian
museums, their work was seen as inadequate by conservationists. In turn, those
recommendations which called for further research were ignored by the HEC and the
State Government despite significant discoveries made by independent researchers

immediately prior to flooding.

The Tasmanian Government agreed in mid 1967 to establish a Select Committee of
the Legislative Council to review the decision to proceed with the dam as a means of
capping debate and confirming appropriate procedures had been followed.
Considerable criticism was, however, levelled at the operation of the Committee.
Criticism was directed at the Committee's terms of reference, its guidelines and its
expertise. The Committee did discover that two confidential alternative schemes to
flooding Pedder had been explored by the HEC but had not been publicly revealed.
The Committee also accepted that the decision making process was, to some degree,

faulty.

Commenting on the findings of the Tasmanian Select Committee, the

Commonwealth Inquiry noted:

[t is not our intention, in this Report, to suggest what organisational
structure might have been appropriate. It appears sufficient, now, to
note that some witnesses suggested that the organisation was such as

to allow doubts that it would produce a properly balanced decision.

We accept that there are grounds for such doubts.23

The view of the Commonwealth Inquiry was, therefore, that the Tasmanian
Government had not discharged its responsibility to arrive at a decision which could

stand critical analysis.

Gilpin suggests that the perceived failure of government decision making with regard
to Lake Pedder led to the introduction of environmental impact legislation at both a

State and Commonwealth level. He notes:

23 ibid, p. 11.
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Much of the correspondence between the Australian Conservation
Foundation and the Tasmanian Government, during the campaign,
was not solely with Lake Pedder but also with the 'prospective
improvement of procedures.

... The Lake Pedder case obviously gave some impetus to the

development of the environment impact statement procedure in respect

of environmentally significant or controversial projects.24

Certainly following Lake Pedder, two extremely significant developments occurred
in 1974 which were to guide the management of development projects to the current
day. In NSW, the Liberal State Government adopted new guidelines prepared by the
State Pollution Control Commission for assessing the environmental impact of
development projects commissioned by Crown authorities. At a Commonwealth

level, the new Labor Government passed the Environmental Protection (Impact of

Proposals) Act 1974. Described by the Commonwealth Minister for Environment,
the Hon. Moss Cass, as '...one of the most significant pieces of legislation ever
passed’, the Act required an environmental impact statement be prepared for not only

Commonwealth projects but those funded by or requiring Commonwealth approval.

The early seeds of both this legislation and the Australian Heritage Commission Act

1975, if not sown, were certainly fertilised by the Lake Pedder debate. To perceptive
observers like Sir Garfield Barwick the real issue or situation was a profound lack of
protection for environmental assets, ... the case of Lake Pedder emphasises the lack
of any national power to protect what are in truth national assets'.25 Despite the loss
of Pedder, the struggle changed the political debate by highlighting for the first time
the existence of a sizable group in the national community willing and able to

articulate a pro-environmental line which crossed party boundaries.

Liberal Premier Angus Bethune ultimately argued that Pedder should be flooded
because Tasmania needed additional hydro-electric capacity to support industry and
that this resource should be generated at the cheapest possible price. Even at the time

these views were put forward in the Tasmanian Parliament, they were being

24 A, Gulpin The Australian Environment, 12 Controversial [ssues, p. 211.
25 G. Barwick, ACF Pedder Papers, Anatomy of a Decision, p. 63.
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challenged nationally. At a Commonwealth level, for example, Liberal policy in the

run up to the 1972 election was quite different. As part of a call to 'preserve the gifts

nature has given us' it was argued that

. it is a fact of recent history that while the technological revolution
of the 60s and 70s has brought great benefits... it has also had by-

products which are despoiling our land and polluting the air and water

around us.26

In 1972, both the Federal Liberal and Labor Parties were promoting policies which
would, and eventually did, lead to some degree of statutory protection of such areas
as Lake Pedder from uncontrolled development. Few serious observers dispute that
Lake Pedder had outstanding scenic qualities which alone could justify its
preservation. In addition to the normal political imperatives, there was also a sense
among contemporary observers that, if Lake Pedder could be flooded by a

determined State Government, what other assets however 'priceless’ could be lost?

Formation of conservation groups

Governments, perhaps appropriately, rarely lead but rather follow public opinion.
Conservation policy in Australia is no exception. In its submission to the Hope
Inquiry, the Department of Urban and Regional Development (DURD) argued that
the proposed Government action in the National Estate area followed over 10 years
of vociferous debate on conservation issues. This agitation had created

circumstances whereby Government legislation was both necessary and appropriate.

In recent years, however, there has been a remarkable change in
attitude generally throughout the physical environment... It appears
that we are now at a threshold position, with the need to formulate
Government policies to encourage and even anticipate this awakening
national interest.27

The direct antecedents of the contemporary conservation movement, both in the built

26 Federal Liberal Party election pamphlet quoted in Committee of Inquiry into Lake Pedder,
Interim Report, p. 21.

27 Department of Urban and Regtonal Development, The National Estate- Principles and Policies, a
submission to the task force on the Natwonal Estate, Commonwecalth Printing Office, Canberra,,

1973, p. 1.
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and natural environment, lie in the first three decades of the twentieth century. Until

recently the tendency of published works was to focus on conservation issues dating
from the 1960s. Major writers in this category include Gilpin (1980) and Seventy
(1988) In 1901, however, the Royal Australian Historical Society was formed in
Sydney, followed by other State bodies over the next twenty years. These
organisations, although primarily focused on the production of semi-learned
journals, were concerned with the preservation of historic sites. In 1932, a
community-based National Parks and Primitive Areas Council was formed in NSW.
Its aim was to promote the creation of new national parks. Such societies were
encouraged by an increasing interest by the Australian Academy of Sciences during
the 1940s and 1950s in the preservation of representative natural ecosystems

throughout Australia.

A new stirring of community concern for conservation issues was reflected in the
development of the National Trust of Australia from its formation in 1945. Its
subsequent growth illustrates the emergence of a relatively small but organised group
willing to question the prevailing development at all cost orthodoxy of the 1950s and
1960s. In 1960, the Trust had a national membership of just under 5,000. During
this period, the Trust's endeavours dwarfed those of government and other
organisations. It was noted by the Hope Inquiry that voluntary bodies had made a

singular contribution.

It is doubtful if any government in Australia has, for example, made a
contribution toward conservation of the built environment to match the
voluntary work of the National Trust. Similarly, many of our national

parks have been set up on the broad basis of proposals developed by

National Parks Associations many years before.28

Between 1960 and 1970, the number of conservation bodies in Australia doubled
totalling some 584 in 1973.29 These ranged from ad-hoc committees concerned to

save a section of bushland to national conservation organisations. Perhaps the most
significant of those formed was the Australian Conservation Foundation (ACF)

created in 1965. Far from being an overtly political, let alone radical, organisation,

28 Comnuttee of Enquiry into the Natwonal Estate Report, 1974, p. 136

29 The figure is quoted in a varicty of reports but was originally drawn from a directory of
conservation organisations preparcd by the Australian Conservation Foundation in 1973.
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the ACF represented the emergence of a conservation group with mainstream

political and social credentials. The foundation President was a former Liberal
Attorney-General and then current Commonwealth Chief Justice, Sir Garfield
Barwick. This new organisation also exhibited a range of new characteristics which
distinguished itself from other bodies at that time. From its establishment, it strove to
mobilise national public opinion behind both specific environment conflicts and more

general concerns such as forest protection.

The failure of the Lake Pedder campaign demonstrated to the ACF that conservation
issues had to be fought on a national basis with emphasis placed equally on
mobilising public opinion and developing new policy options. The inadequate nature
of government procedures exposed by the ACF undoubtedly encouraged both
political parties to address the new public concern with environmental issues in the

lead up to the 1972 election.

Bolton suggests that a long term impact of Lake Pedder was to encourage various
State Governments to introduce environmental planning legislation in the late 1960s
and early 1970s.30 Lake Pedder also radicalised the ACF which subsequently
aggressively pursued a range of issues including protection of the Great Barrier Reef

in the mid 1970s.

The adoption of conservation policies by the ALP 1969 - 1972

Following the landslide defeat of the ALP in the 1966 election, Mr E G Whitlam
assumed leadership of a party both small in Parliamentary numbers and in need of
organisational reform. Over the next eight years, Whitlam successfully transformed
the electoral standing of the Labor Party through the systematic development of new
and appealing policies designed to attract voters in the vital outer urban seats of
Melbourne and Sydney. Freudenberg records that, prior to the promotion of
Whitlam as leader, the ALP policies in key areas such as urban affairs, health,

education and foreign affairs were either 'vague or silent'.31 As such "... the task

was not to alter policy but to create one'.32

30 G Bolton, Spoils and Spoilers, Australians make their environment 1788 - 1980, p. 159.

31 G. Frcudenberg, A Certain Grandeur, Gough Whitlam in Politics, Penguin Australia,
Meclbourne, 1987.

32 ibid, Introduction, p. xii.
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Central to Whitlam's thinking was the belief that all Australians should have access
to the essentials of a well-organised suburb, a school, a good sewerage and water
supply system, a community centre, a neighbourhood park and adequate roads. He
argued that a function of an ALP Government was to ensure that all Australians
should have equal access to these facilities. As early as 1961 Whitlam linked

provision of services to equality.

This concept of equality - what I call positive equality - does not have
as it goal quality of personal income. Its goal is greater equality of the
services which the community provides. This approach is based on
this concept: increasing a citizen's real standard of living, the health of
himself and his family are determined not so much by his income but

by the availability and accessibility of the services which the

community alone can provide.33

The ALP entered the 1969 election with a set of policies based on the premise that
suburban Australia deserved a greater share of Commonwealth resources and access
to better Government planning. This strategy is credited with causing a remarkable
swing to the ALP, creating a situation whereby the Party only required a net gain of
four seats to win Government. The .1969 election result also confirmed that the Party
had to substantially improve its performance in the outer Sydney and Melbourne

electorates to win in 1972.

With the emergence of urban quality of life issues as critical to ALP electoral
success, Whitlam began to focus on environmental issues to increase the
differentiation between their party and the LCP. Inspiration for a new policy
framework was to come from a 1963 speech by United States President, John F
Kennedy, who argued for an expanded role for Government in environmental

protection.

We must expand the concept of conservation to meet the imperious
problems of the new age. We must develop new instruments of

foresight and protection in order to recover the relationships between

33 ibid, p. 74
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man and nature and make sure that the national estate we pass on to

our multiplying descendants is green and flourishing.34

Not only did the ideas contained in this speech resonate with Whitlam's own but
they contained a key phrase to describe elements of the cultural and natural
environments which demanded preservation for future generations, the 'national
estate.' By adopting this phrase as his own from 1970,35 and broadly promoting the

notion that the nation's heritage was imperilled, Whitlam laid the political foundation

for the Australian Heritage Commission.

A major theme for Whitlam and other key ALP spokesmen in the area of the
environment and urban affairs was the necessity for Commonwealth powers to be
expanded. This action would enable a national conservation strategy to be devised
and implemented. Whitlam‘placed emphasis on utilising Section 96 of the
Constitution which empowered the Australian Parliament to ... grant financial
assistance to any state on any such terms and conditions as the Parliament thinks

fit'.36 The identification of these powers was essential to the implementation of ALP

policy between 1972 and 1975 as it allowed both the assumption of new government

powers and the internationalisation of Commonwealth responsibility.

In his 1972 policy speech, Whitlam promoted the view that the Australian
community under successive Liberal Governments had alienated the community
from the operation of government and involvement with the preservation and
utilisation of the nation's wealth. The National Estate in this context was used to
describe what he saw as a quasi-spiritual dimension in Australian life, emanating
from the natural environment and those man-made features of singular aesthetic or
cultural importance. Support for the preservation and exploration of the National
Estate by the community was seen as a technique to achieve a central objective of a

Labor Government, "... to liberate the talents and uplift the horizons of the

Australian Community'.37

34 Report of the Committee of Inquiry into the National Estate Report, 1974, Preface.

35 ibid. In 1970 Whitlam was quoted as arguing '[The Australian Government] should see itself as
the curator and not the hiquidator of the National Estate’,

36 G Freudenberg, A Certain Grandeur, Gough Whitlam in Politics, p. 72.
37 E.G. Whitlam, On Australia’s Constitution, Widescope, Campbell, Victoria, 1977, p. 267.
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Another Whitlam assumption was that Australia's major cities were facing a crisis

caused by rapid growth and that the quality of life for ordinary Australians was
therefore under threat. In the 1972 election campaign, the ALP promised '... a deep
and direct national involvement in Australian cities'.38 In a perceptive and popular
move Whitlam linked a mainstream concern of Australians, their own home, to that
of the environment. Through the establishment of a Land Development Commission,
he promised the Commonwealth would acquire land for the dual purpose of
providing cheap land for housing, and for national parks, coastal reserves and the

preservation of historic sites. He described it this way.

A Labor Government will have two over-riding objectives: to give
Australian families access to land and housing at fair prices and to

preserve and enhance the quality of the national estate of which land is

the very foundation.39

The establishment of a Land Development Commission had an added benefit.
Whitlam believed the Commonwealth could assume a new and dominant role in the
protection of sensitive areas through such a Commission. The Commonwealth
Government, it was proposed, could use its expertise and financial resources to
select and acquire land of national importance. Once this acquisition was completed,
the land could then be transferred with proper safeguards to State and Local
Government as well as with conservation bodies. Particular reference was made to
the Blue Mountains, a major recreation area for hundreds of thousands of people

located in the outer suburbs of Sydney.

Whitlam further proposed the establishment of a new national parks service which
would oversee the development of new parks in the ACT, Jervis Bay, the Northern
Territory and a 'Central Australia Wilderness area', all areas under direct
Commonwealth jurisdiction. Central to these proposals was the philosophical
position held by Whitlam and Uren that city dwellers, as a matter of equity, required
areas for leisure activities in relatively close proximity to where they lived. Improved
holiday conditions and a reduction in the working week led Whitlam to argue that the

constructive use of leisure had become an important issue. In the 1972 policy speech

38 ibid p. 281.
39 ibid, p. 281.
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he declared: "There is no greater social problem facing Australia than the good use of

leisure'.40

This view was set against a background of a buoyant economy which expanded
throughout the 1960s. Unlike the environmental movement, Whitlam believed
growth was a panacea, the fuel which would power the ALP reform program.

Whitlam claimed '.... socialists no longer have to ration for scarcity but plan for

abundance.'4!

The 1972 ALP policy speech argued that, with even a moderate growth in the
economy, there would be an automatic growth in Government revenue producing
$5,000 million over three years. These funds would be sufficient to finance a range
of key Labor proposals. The 1972 'It's Time' campaign was a manifestation of the
ideas and concepts which the ALP (and Whitlam as leader) had promoted in the three
years leading up to the election. In essence, Australia and Australians were asked to
throw off the past and embrace the future. The famous 'It's Time' song captured this
mood. The ALP attracted sections of the community which had been awakened
politically by the environmental debate and by the emphasis placed on 'quality of
life' issues by Whitlam and ALP spokesman Tom Uren. The result of the election in
December 1972 was a gain of eight seats for the ALP, giving it a Parliamentary
majority of nine over the Opposition. The big gains were in the suburbs of Sydney

and Melbourne where these issues had become part of the political agenda.

The emergence of a vigorous, politicised environmental movement in the late 1960s
assisted the election of a reformist government concerned with improving the social
and environmental conditions of urban Australians. The flooding of Lake Pedder and
the unchecked destruction of familiar historic buildings proved to a growing section
of the community that existing government mechanisms to protect the environment
were inadequate. Chapter Two will discuss the translation of the ALP environmental
policy mandate concerning the National Estate into the Australian Heritage

Commission.

40 ibid, p. 295.
41 G. Freudenberg, p. 77.



CHAPTER II
THE ORIGINS OF THE AUSTRALIAN HERITAGE COMMISSION

Justice Hope, in his landmark Report of the Committee of Inquiry into the National

Estate, referred to the subject of his report as the 'crystallisation of an emergent but
hitherto almost unfocused idea'.42 This chapter will also argue that the emergence of

both the Australian Heritage Commission and the concept of the National Estate did
not directly spring from the ALP election manifesto, but rather the consequence of an
intense period of environmental policy formulation in late 1973 and early 1974, set
against a background of administrative jousting between the Department of Urban

and Regional Development and the Department of Environment and Conservation.

The election of a Labor Government did, however, draw together leading
conservationists, government policy makers and key Ministerial figures such as Tom
Uren and Moss Cass. It was this coalition that translated a broad commitment by the
ALP to an expanded role for government in protecting the environment by
legislation. In so doing Whitlam and Uren were later able to legitimately claim for

Labor an outstanding environmental record between 1972 and 1975.
ALP environmental policy and initiatives in Government 1972 - 1975

The first 12 months of the Labor Government was a period of tumult as the new
administration introduced a range of fresh ideas and new directions. The zeal with
which the new Government took power is best illustrated by the decision of the new
Prime Minister to establish a 'two man government'43 immediately the election
outcome was known. This unusual step enabled the new Prime Minister and his

deputy, Mr Lance Barnard, to implement immediately a number of election promises

including the abolition of conscription.

During 1973, a record 254 Bills were introduced into Federal Parliament which

greatly exceeded the highest previous figure of 169 Bills in 1968. The outcome of 39

42 Report of the Committee of Inquiry into the Nauonal Estate Report, page 20.

43 This was a popular phrase to describe the period when Whitlam and Bamard carried out a range of
exccutive [unctions prior to the appointment of the full Cabinct, A discussion of this period is
contained in S. Rewd,& CJ. Lloyd, Qut of the Wilderness, Casscll, Mclbourne,1974.
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inquiries instigated by the new Government were also reported to Parliament during

the same period. As part of this whirlwind of activity, the number of Government
Departments increased from 27 to 37.44 As Whitlam pointed out, the direction of
Government was to seek new mechanisms by which Government could implement

the philosophical and practical aspirations of ALP policy.

Our changes and reforms did not end with the restructuring of
Government Departments. We armed the administrative machine with
new functions and organisations to deal with the increasingly complex
and difficult problems of planning for the needs of a growing
industrial society. Some of the organisations were given permanent
statutory form, such as the Schools Commission: ...others had their

statutory charter utterly transformed, such as the Grants Commission,

and the Cities Commission.45

In this context the Department of Urban and Regional Development (DURD) and the
Department of Environment and Conservation were established. Political
controversy surrounded the formation of the latter as it was perceived by many as a
ploy to ensure there were sufficient positions in Cabinet for senior backbenchers. It
was also suggested that the functions of the department of Environment and
Conservation could have sat easily within DURD. Creation of the Departments
reflected a major redirection of the machinery of Government. Under the previous
Government, there had been only a one person Office of the Environment within the

Prime Minister's Department in 1971,

The task of the new Department of the Environment and Conservation was to
implement key policies listed in the ALP policy speech. They included the drafting of
Environmental Impact Statement legislation, the formation of an Australian National
Parks and Wildlife Service and the creation of a Great Barrier Reef Marine Park
Authority. Head of the Department of Environment and Conservation, Dr Don
McMichael, reiterated the status of the speech when he stated: "What you have to

remember is the importance of the ALP policy speech, if it was in the policy you

were right.'46

44 ibid page 82.

45 G. Whitlam, The Whitlam Government, 1972 -75, Viking, Ringwood, Victoria, 1985, p.83.
46 Dr Don McMichacl made this observation to the author in a taped interview in December 1990.
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Whitlam, as a long-standing internationalist, was also keen for the new Department
to raise Australia's profile in the world conservation community. A major step in this
direction was taken when Australia, as a consequence of work carried out by the
Department, became the seventh nation to ratify the UNESCO World Heritage

Convention in August 1974, Whitlam reflected later that his action ensured

.. the Federal Parliament could exercise its jurisdiction over external
affairs to preserve sites of outstanding universal value such as the

Tasmanian Wilderness, the Great Barrier Reef and areas of tourist and

aboriginal significance in the Northern Territory.47

A reading of the Department of Conservation and Environment's first annual report
confirms the importance of the World Heritage Convention and describes the

preparation of the Environmental Assessment (Impact of Proposals) Bill 1974.

Building on concepts explored by the previous Liberal minister, the Department
drafted legislation which made it mandatory for Commonwealth Departments to
commission Environmental Impact Statements (EIS) for major building or land use
proposals. Such statements were to be made public. Additional procedures were also
formulated whereby environmental considerations had to be taken into consideration
where Commonwealth funds were to be used to assist State Government projects.
Other areas of concern for the Department in its first eighteen months included the
development of an Australian National Parks and Wildlife Service, the definition of
new pollution criteria and standards and an increased profile for Australia in the

international conservation arena.

In addition to these initiatives, the new Department of the Environment and
Conservation's first eighteen months saw it establish its own identity and consolidate
its role in the protection of the natural environment. The Department's struggle to
establish its own bureaucratic territory was assisted initially because, as Lloyd and
Troy recall, 48 a number of the political advisers in the rival DURD believed that too
great an involvement with 'environmental fire-fighting' would distract DURD from

its urban responsibilities.

4T E. G. Whitlam, The Whitlam Government, 1972 - 75, p. 530.

48 C.J. Lloyd, P.N. Troy, /nnovation and Reaction, The Life and Death of the Federal Department
of Urban and Regional Development, p 53.
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Despite this, conflict emerged between the two Departments over responsibility for
the conservation of natural areas during 1973 and 1974. Although the central focus
of DURD was urban planning issues, the Department was recognised within the
Commonwealth Public Service as an aggressive organisation which sought to

maximise its responsibilities.49 This expansionist policy was assisted by a broad

brief as defined in its own annual report.

Our responsibility is to encourage collaboration and cooperation in all

aspects of urban and regional developments, and to stimulate public

debate on both narrow and broad issues. 50

A second factor which encouraged a blurring of responsibilities between DURD and
the Department of Conservation and the Environment over protection of the natural
environment was the contrast between the two responsible Ministers, Dr Moss Cass
and Mr Tom Uren. The former had no background in environmental matters and, as

O'Connell and McLean argue,

..on becoming Minister it would appear he had no specific political
program he wished to implement and no precise (or even general)

strategy to deal with the mighty counter forces his administration

would inevitably deal with.51

In contrast was Tom Uren's broad vision had for the preservation of Australia's built
and natural heritage. Uren believed comprehensive action was necessary because
‘Australia’s national estate is under threat, and we are forced to mount expensive
programs to defend it'.52 This commitment was reflected in the almost immediate -
decision by Uren to establish a National Estate Grants Program to assist State and

Local Government along with community groups to preserve historic buildings and

49 ibid page 92.

50Dcpartment of Urban and Regional Development,Third Annual Report, 1974-75 , Parl. Paper No.
230, 1975, p. 7.

51 M.A. O'Connell and N. McLcan, 'Moss Cass: An Interview', Dissent, No. 34, Winter 1976, p.
33.

32Australia, Parliament 1975, Department of Urban and Regional Development, Urban Land,
Problems and Policies, Parl. paper 15, AGPS, Canberra 1975, Foreword. -
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areas of great natural beauty. In the 1973 Budget, despite opposition from Treasury,

a fund of $2.5 million for preservation of the National Estate was established.

This early initiative was both a tangible and a symbolic commitment by the
Government to the environment, a commitment which received considerable acclaim.
Further inter departmental conflict emerged, however, over the allocation of grants.
Final responsibility for decision making rested with DURD although many of the
grants were designed to assist with the preservation of the natural environment.
Furthermore, the grant program did not address areas of major environmental
conflict such as Lake Pedder and the clear felling of native forests, areas in which the

Government was receiving considerable criticism.

While the ALP's reform agenda during 1973 focused unprecedented attention on
environmental issues, a clear philosophy within government towards preserving the
National Estate had not emerged. The establishment of a coherent approach towards
this important goal and the design of appropriate bureaucratic structures was to be
the task of the Hope Committee of Inquiry into the National Estate. The

implemention of this approach is discussed in the next section.
Recommendations of the Hope Inquiry

On May 17 1973, the Prime Minister announced to Parliament that Mr Justice Hope
had been appointed to act as Chairman for a 'task force' into the National Estate. By

way of explanation he stated to Parliament:

The task force will be asked to advise the Australian Government on
any additional policies which should be applied to preserve and

enhance the national estate and the role the Australian Government can

play in assisting the implementation of these measures and policies.53

Under the Committee's terms of reference, a key task was to define the nature and
condition of the National Estate and to assess both existing and potential measures
for its protection by the Australian Government. King cynically suggests that the

creation of the Committee was necessary to enable Whitlam to actually define what

53 Australia, House of Representatives, Weekly Hansard, 15-18 October, 1973, p. 2264.
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he meant when using the nebulous term 'National Estate' in his election speech.54 In

this context the Committee of Inquiry into the National Estate could be viewed as no
more than a sop to the environmental movement which had supported the ALP in the

election.

Whitlam's own review of the achievements of the Committee of Inquiry does,
however, provide a key to understanding the Government's broad objectives in
supporting the task force. First, there was a need for the Government to define in
detail those areas of the nation's built and natural environment truly worthy of
preservation. Without such a process it could be argued that almost any area

cherished by a community should be protected.

The second concern of Whitlam was that government receive independent bi-partisan
advice on individual environmental problems. In 1973 the primary source of pro-
conservation advice on issues such as Lake Pedder was from two (not disinterested)
sources, the Department of Conservation and Environment and community based

organisation such as the ACF.

Both issues relate to the complex issue of successfully resolving conflict over the
environment, a task which previous Governments at both a Federal and State level
had been largely unable to achievq. It was in this area that Whitlam had high hopes
for his own Government, and for this reason he described the achievements of the

Committee of Inquiry in the following terms.

Two recommendations were central to the report, first, to set up an

AHC on a broad and representative basis...and...secondly, to

establish and maintain a Register of the National Estate.55

McMichael argues that the impetus to establish the Committee came from Uren and
senior public servants in DURD. The aim was to gather arguments that would justify

a rapid expansion of its role in the financing and administration of environmental

protection.56 McMichael points out that, although the Committee of Inquiry into the

54 Ross King, 1975, 'Hobbics, The Natona! Estate, and Equity', Meanjin vol. 34, No. 1, p. 63
55 E.G. Whitlam, The Whutlam Government 1972-5, p. 548.

56 Information containcd in personal communication on a tapc forwarded to author by Don
McMichael, December 1990,
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National Estate was promoted as a joint project, it was DURD and not his own

Department that played the senior role.

A review of the 1973-74 DURD Annual Report and the general approach of the
Department to conservation confirms that the formation of the Committee was seen
as justifying a course of action already commenced. DURD had established a large
scale National Estate grant program and begun to develop a clear statement of
objectives for it. The central thesis of the program was the need to rapidly acquire

land and properties of National Estate value. DURD argued strenuously that

. the National Estate must emerge fairly quickly as a nucleus of
tangible body of property if it is to catch the imagination of the

Australian people.57

The establishment of the grant program itself could not provide the philosophical
underpinning for protecting the National Estate, define its boundaries or confirm the
most appropriate structure for administering government assistance. This was to be
the task of the Committee of Inquiry. The administrative drive of DURD was, in
turn, combined with the political imperative of the Labor Government to demonstrate

its superiority in managing environmental issues.

The eight member Committee of Inquiry into the National Estate under the
‘Chairmanship of Justice Hope represented a cross section of individuals in the
community deeply involved with the conservation movement including Milo
Dunphy, Judith Wright and David Yenken. Over a 16 month period the Committee
received 650 submissions from individuals, community groups and government

agencies from throughout Australia.

The 415 page report produced by the Committee remains the definitive statement on
the National Estate. As a document it is a model of comprehensive research which
also provides a range of persuasive arguments for a demonstrably greater role for
government in protection of the nation's heritage. Significantly, both the findings

and the recommendations are based on the central premise that the current Australian

57 Department of Urban and Regional Development, 1973, The National Estate Principles and
Policies, submission to the Commitice of Inquiry into the National Estate, Chapter 5, p. 5.
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Government had

inherited a National Estate which has been downgraded,
disregarded and neglected. All previous priorities accepted at various

levels of government and authority had been directed by a concept of

uncontrolled, economic growth and progress. 58

This statement was interpreted by the ALP as an indictment of the previous 23 years
of Liberal-Country Party Government and it naturally made great play of the report
in the Commonwealth Parliament. The recommendations of the Inquiry were
extremely comprehensive and covered such issues as land use planning, the
purchase of key elements of the National Estate by government to ensure their long-
term preservation, and the establishment of new national parks for recreational
purposes on the outskirts of the major metropolitan centres. Recommendations also
related to more government supervision of the mining and forestry industries, legal
and taxation initiatives to encourage private restoration of historic buildings and new
legislation to protect aboriginal sites. All these recommendations were based on the
proposition that the Australian Government, within existing constitutional restraints,
should play a leadership role in the protection of the National Estate and that this
leadership should be exercised through a new organisation, the National Estate

Commission.

The Committee of Inquiry believed that the Commission should support existing
environmental protection measures adopted by State Governments and community
conservation bodies. This was to be achieved by providing both expertise and
financial resources where they were lacking, which was seen as especially relevant
in the smaller States. The new organisation was also seen as possessing the ability to
encourage and coordinate measure to protect the National Estate from projects
initiated by Commonwealth Government departments.

It was noted that countries such as the United States and the United Kingdom had a
long tradition of national government involvement in conservation policy making,
with the day to day administration of historic sites and natural conservation areas left
to State and Local Government authorities. This pattern was seen as desirable as it

allowed the principle government conservation body to concentrate on national

38 Report of the Commuttee of Inquery into the National Estate, p. 334,
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issues and ensure sound and timely advice could be disseminated to government

agencies and elected officials.

The report further argued that the Commission should be an independent entity with
its own legislation and right to recruit staff as required. Establishment of a bureau or
commission within a Department was rejected primarily on the grounds that such a

body would lack the independence and 'convincing' image required to 'encourage

cooperation from other government agencies.'>9

Significantly, the report states that 'Conservation bodies around Australia would
g y P
prefer and strongly support an independent statutory body'¢60 The question of

independence was central to the proposal for, as the Report itself points out, many
Government agencies provide a considerable threat to the National Estate through
their development activities. By way of conclusion, the Committee urged speedy
action by the Government to implement key recommendations. With particular
foresight, it was predicted that positive action to preserve the National Estate would

receive broad community support particularly among the young.

Initial planning for the AHC

Included in the Report on the National Estate was a recommendation that an Interim
Committee on the National Estate (ICONE) be formed to oversee the preparation of
legislation and to play a leading role in the distribution of National Estate funds. It
further suggested that National Estate funding be increased from the initial allocation
of $2,500,000 in the 1973-74 budget to $20,000,000 in the subsequent financial
year. When the Report was released, the Whitlam Government was, however, in the
process of introducing new financial restraints on Government spending. As a

consequence, only $6,000,000 was allocated to National Estate tasks.

Despite the changing economic climate, ICONE was to make recommendations on
the dispersal of funds under three National Estate Grant programs managed by the
DURD and the Department of Environment totalling some $17,448,000 in 1974-75

(see Figure 2). This figure shows Commonwealth expenditure on the National Estate

59 ibid p. 28S.
60 ibid p. 278.
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Grant Program over a twenty three year period, from 1974 to 1996.

Figurce 2
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The strategic importance of these grant programs was considerable as they allowed
both specific problems to be resc;lved and emerging community concerns to be
identified. Long term research and advocacy projects that could not be funded
through normal departmental budgets were also made possible. In 1974-75,
$410,000 was allocated to Conservation bodies and organisations which had
approximately 500,000 members nationally.61 The political importance of these

programs in advancing the cause of the AHC was noted by Tom Uren.

The public response had strongly reinforced all the other arguments for
a permanent Commission with adequate powers and resources to
encourage all the actions necessary for the conservation and

presentation of Australia's national heritage.62

61 ibid p. 35.
62 Australia, Housc of Representatives, Weekly Hansard, 9-11 July, 1974, p. 25.
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On July 9 1974, the Prime Minister formally signalled to Parliament that "...my

government proposes to establish an Australian Heritage Commission' with the role

of ICONE to

...continue the work of the Committee of Inquiry and to carry out the

preparatory work leading to a fully developed national heritage policy

under a permanent Commission.63

The approach taken in establishing ICONE typified the strategy adopted by the two
relevant Ministers, Uren and Cass, when dealing with National Estate issues. Both
emphasised planning and operational control should be pluralistic in nature, with a
focus on consensus, public education and inclusive decision making. These themes

were to be reflected in the Australian Heritage Commission Act 1975 but

dramatically circumscribed by the Fraser Government's review of the Commission
twelve months later.

ICONE consisted of eighteen members, with representatives from all States, seven
government agencies and the majority of scientific and cultural disciplines found in
the National Estate. The Committee chairman, David Yenken, argued strongly that
the make-up of this Committee led to balanced decision making and avoided deep

division of opinion, a characteristic of many environmental conflicts.

The combination of a variety of public and private skills and interests
under an independent chairman has, we believe, been a significant
success. It has avoided the polarisation of views into separate and
opposed streams of advice, it has brought the opinions of many
different departments to the Committee's deliberations, and given a
collective departmental imprint to the Committee's

recommendations.t4

The principal function of ICONE was to advise the Government on the legislative
form the AHC should take. It also made significant recommendations in ten areas
which reflected the conservation philosophy contained in the Hope Inquiry, the

political thinking of the Government and a deteriorating economic situation.

63 ibid, p.19.
64 ibid, p. 8.
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At this early stage the consensus of political opinion was that the AHC should be an
advisory body which focused on policy and research outcomes. As such it was
implied that the Commission could lead the conservation debate and react to
individual issues in an authoritative and competent manner. Development of a
bureaucratic structure was seen as an anathema to these goals. It was argued in

Parliament

... the Commission should not develop into a large bureaucratic body,
but should remain if possible a small, highly skiiled, and issue-
directed professional group. The Commission should be primarily a

policy and advisory body, organising and sponsoring research, but

leaving the detailed administration to other bodies.65

ICONE saw the AHC as a powerful body exerting authority through timely, top
level advice. Such advice would not only be directed at Cabinet but Parliament itself.
The three primary functions were, therefore, to prepare advice for the relevant

Minister on National Estate issues, maintain a register and commission research.

ICONE identified three key powers for the Commissioners associated with the
protection of the National Estate. The first of these was a requirement for
Commonwealth Government agencies to advise the Commission of proposed works
affecting the National Estate with the AHC subsequently able to submit comments as
appropriate. The second source of authority was for 'Ministers and agencies' to only

proceed with such controversial projects if they were able to prove there was no

'feasible or prudent alternative'.66

ICONE also argued an environmental impact statement (EIS) should automatically
apply to projects effecting the National Estate and the Commission should have the
power to request that its Minister hold a public inquiry under the terms of the EIS
legislation. This range of proposed powers was seen as the 'teeth’ of the
organisation and a concrete means of linking the protection of the National Estate

with those powers already available to the Commonwealth.

65ibid. p. 16,
66 These terms arc used in the Australian Herttage Commission Act 1975,




Staff operations were to be overseen by a group of Commissioners, the majority of
whom (including the Chairman) would not be employed by the Commonwealth. Up
to six Government agencies, however, were to be represented. This suggested all
advice given would have considerable administrative weight although the potential

for interdepartmental disputes was naturally increased.

To reinforce the independence of the body, ICONE also saw the AHC as having the
power to independently recruit its own staff, albeit on terms and conditions
acceptable to the Public Service Board. This important recommendation was never
achieved as the AHC was always required to recruit staff through its portfolio

agency with such staff technically being employed by that agency.

‘A general consensus existed between ICONE, Parliament and DURD over the
majority of recommendations made concerning the proposed role and powers of the
AHC. Disagreement between ICONE and DURD did exist, however, regarding the
future level of staffing for the new organisation. Some members of ICONE also
envisaged the AHC possessing the capacity to make administrative arrangements

direct with States. This difference of perspective is highlighted by Lloyd and Troy.

The department wanted the Australian Heritage Commission to be a small
and expert body with DURD responsible for the negotiation and
administration of agreements with the states. Some of the members of the
Interim Committee on the National Estate wanted the Commission to
have rather more staff than the Department would accept. DURD was
concerned that additional staff would provoke aspirations within the
Commission to engage in program administration. At one point the staff

numbers proposed for the Heritage Commission were comparable with

the staff of the department.67

Both issues were to remain unresolved during the life of the second Whitlam

Government and were to be taken up by the Fraser administration two years later.

At the conclusion of its work ICONE had successfully argued for a Commission

67 C.J. Lloyd & P.N.Troy, p. 184 - 185.
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which would operate essentially in the policy domain. The principal service delivery

function was restricted to compilation of a Register of the National Estate and
management of a generous grant program. Power was to be exercised through

rigorous research, reasoned advocacy and control over grant funds.

As the following section reveals, the Australian Heritage Commission Act 1975
received bi-partisan support in Parliament. Opposition concerns related largely to the
need to balance Commonwealth and State powers.This lack of conflict must be
largely credited to the high quality and comprehensive nature of the Hope Inquiry

Report.
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CHAPTER III
THE AUSTRALIAN HERITAGE COMMISSION ACT 1975
AND THE ESTABLISHMENT OF AN AUTHORITY.

The Lake Pedder dispute illustrated to both Labor and the Coalition the pressing need
for new legislation to improve the management of environmental disputes. The
following chapter argues that both sides of Parliament recognised that the absence of
a comprehensive listing of the nation's heritage assets was a major stumbling block
to improved decision making. Bi-partisan support existed for the creation of the
Australian Heritage Commission which would prepare a Register of the National
Estate. For Tom Uren, Minister for the Department of Urban and Regional
Development (DURD), this function was but one element in a wider agenda which
included empowerment of community-based conservation organisations and the

creation of an environmental advocate within government. The Australian Heritage

Commission Act 1975 was the legislative manifestation of these aspirations.

The Liberal-National Country Party Coalition government which came to power in
December 1975 had a far more restrictive, prosaic view of the Commission's work.
This led to the substantial revision of the Commission's original powers within
twelve months. Furthermore, the commitment of funds to National Estate projects
instigated by Labor was dramatically scaled back. In this economic and political
environment, the challenge was to develop a comprehensive and respected Register
of the National Estate and demonstrate its value as a decision making tool. An early
commitment to this aspect of the new Commission's work by the Coalition
Government took the form of an instruction by the Hon K. E. Newman, Minister for
Environment, Housing and Community Development, to list Fraser Island. As the
chapter reveals, however, consolidation of the AHC was constrained by persistent

criticism of the Register by the mining industry.

The powers and authority of the Commission under the Act

When introducing the Australian Heritage Commission Bill to Parliament on May

14, 1975 Mr Tom Uren, Minister for DURD stated:
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The Bill gives legislative substance to the National Estate, a noble
concept which has been identified by the Australian Government and
enshrined in a notable report... In broad terms the aims of this Bill are
these: To set up an AHC on a broad and representative basis to advise
the Government and the Parliament on the condition of the National
Estate and how it should be protected; to establish and maintain a
register of the things that make up the National estate; to require that
the Australian Government,its department and agencies, and those

acting on its behalf, respect the National Estate and do all they can to

preserve it.68

The subsequent Act passed by Parliament contained forty eight sections consisting of
nine parts. These parts covered preliminary interpretations, the establishment,
function and powers of the AHC, the constitution and format of meetings, the
Register of the National Estate, the protection of the National Estate, the National
Estate Grant Program, staffing, finance and miscellaneous administrative

procedures.

The AHC was given seven broad functions in relation to the National Estate.69 The
most important of these was to furnish advice to the Minister in three key areas either
upon request or on its own initiative. These areas specifically related to proposed

Commonwealth actions, the allocation of Commonwealth departmental funds and

68 Australia, Housc of Representatives, 1975, Debales,May 4, pp. 2243-4,

69 Section 7 of the Australian Heritage Commission Act 1975 states:

7. The functions of the Commission arc-

(a) to furnish advise to the Minister, either of its own motion or upon request made to it by the
Minister, on matters relating to the national estate, including advice relating to-

(i) action to conserve, improve and present the national cstate; :

(ii) expenditure by Australia for the conscrvation, improvement and presentation of the national
estate; and

(iii) the of [inancial or other assistance by Australia to the States, local governing bodies and other
organisations or persons [or the conservation, improvement or presentation of the national estate;
(b) to encourage public interest in, and understanding of, issucs relevant to the national estate;

(c) to idenufy places included in the national cstate and (o prepare a register of those places in
accordance with Part [V;

(d) to furnish advice and reports in accordance with Part [V;

(e) to further training and cducation in [liclds rclated to the conscrvation, improvement and
presentation of the national estate;

(D to make arrangements for the administration and control of places included in the national estate
that are given or bequeathed 1o the Commission; and

(g) to organisc and engage in rescarch and investigation necessary lor the performance of its other
functions.
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grants made to State and Local Government along with community groups. By

providing these powers the Commonwealth had placed the AHC in a privileged
positio.n within Government. The AHC was technically able to provide separate (and
perhaps conflicting) advice to that given by Departments including DURD and the
newly formed Australian National Parks and Wildlife Service. The Commission was
also given authority to comment independently on the actions of major service
delivery departments such as the Department of Transport and Telecom. Subsequent
criticism of these large departments for their often poor performance in the heritage

field by the AHC generated considerable hostility towards the fledgling organisation.

The Commission was also expected to wield great influence over voluntary
conservation groups and State and Local Government agencies through the provision
of advice to the Minister on the allocation of National Estate grants. Actual

responsibility for administering such grants remained with other departments on the

basis that the Commission should avoid acquiring burdensome accounting duties.”0

Of the six remaining functions, two were directly associated with improving public
understanding of conservation issues. As such, the AHC was seen as an appropriate
body to guide public debate on conservation issues through the provision of
balanced and accurate information. Identification of the National Estate was also seen
as pivotal in increasing public support for an expanded role for government in
protecting the environment. Rapid aevelopment of a publicly accessible register was,
therefore, seen as critical. Improving professional training opportunities for heritage
practitioners was also seen as an important means of ensuring the effective execution

of government funded conservation initiatives .

A Government desire for the AHC to consult widely and be inclusive in decision

making is reflected in Clauses 8 and 12 of the_Australian Heritage Commission Act

1975. These relate to issues of consultation and Commission membership. To
ensure wide representation of Government agencies, up to six positions were
reserved for permanent Heads of Departments and Chairmen of Statutory
Authorities. Up to twelve other Commissioners were to be drawn from outside the
Australian Public Service and were to reflect the diversity of the National Estate

itself.

70 Commission staff never fully accepted this decision and there were numerous attempts by the
AHC to reverse the situation. This was cventually achieved in 1988.
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Sections 8 and 9 of the Act specified that Departments and Authorities should
provide assistance to the AHC when carrying out its work. The ability of the
organisation to prevent actions deleterious to the National Estate lies in Sections 28,
29 and 30. The first two sections link the Commission to the Environmental

Protection (Impact of Proposals) Act 1974, the centrepiece of the Whitlam

Government's program to reduce broad acre destruction of significant cultural and
natural locations. This was to be achieved by enabling the Commission to advise the
relevant Minister on the likely impact of proposals on the National Estate. As a
result, environmental impact statements produced by project proponents could be

balanced by analysis provided by the AHC.

Section 30 of the Act is central to the Commission's work as it requires all Ministers
to ensure that work done by Departments and Authorities under their control does

not

....adversely affects, as part of the national estate, a place that is in the

Register unless he is satisfied that there is no feasible and prudent

alternative.7!

As the most critical section of the Act, there are several key implications for
Commonwealth government agencies. Most importantly, the Commission has to be
made aware of development proposals by government agencies and these same
agencies are required to fully disclose the nature of planned works. These
disclosures must also contain a convincing explanation of why damage to the
National Estate cannot be avoided. Such an explanation is open to critical scrutiny
and provides an opportunity for the Commission to suggest alternatives if not

satisfied.

Central to the concept of the National Estate was the Register which would list those
locations deemed by the Commission or the Minister to contain National Estate
values. The Act defines an appropriate general methodology for the operation of the
Register but is silent on the actual criteria for determining the nature of national estate

values. In this the Commission was given enormous power, controlling both the

71 Australian Heritage Commussion Act 1975 Section 30
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listing and the protection of National Estate values.

To summarise, the Australian Heritage Commission Act 1975 broadly reflected the

recommendations of the Hope Commission of Inquiry to establish a specialist
heritage body. The relevant Ministers, Tom Uren and Moss Cass, also accepted the
need for such a body to be independent of other agencies and made provision for this
through the number of Commissioners and the powers of the Chairman. The
Commission was also given adequate powers to identify and protect the National
Estate from needless Federal Government actions. For the wider community and
other levels of government, the Act placed emphasis on public education,
cooperation and the simultaneous operation of the Environment Protection (Impact of

Proposals) Act 1974.

Challenge and continuity 1976 - 1979

When the Whitlam Government was defeated in the 1975 Federal election only the
Chairman of the AHC had been appointed. The new Coalition Government came to
power with an agenda quite different to that of the previous Labor administration. Its
outlook was summarised by the Governor General's speech at the opening of

Parliament on February 17, 1976.

...my Government believes that the Australian people have given ita
strong directive to bring under control the highest unemployment for
forty years and the worst prolonged inflation in the nation's history.
The Government believes that excessive government intervention in
the life of the nation is a major factor in economic instability. My
Government's immediate objective is to bring inflation under control
so that there can again be jobs for all who want to work. The
Government's long term objective is to prevent the growth of
centralised bureaucratic domination in Australia, the increasing

dependence of individuals on the state.72

The Governor General then outlined a number of proposed initiatives to achieve

these objectives which would have a critical effect on the establishment of the

72 Australia, House of Representatives, 1977, Debates, 17 Feb, p. 12.
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fledgling AHC. Growth in the Commonwealth bureaucracy was, for example, to be

halted by the announcement of new staff ceilings, along with an across the board
reduction in Commonwealth outlays.” These efforts were to be spearheaded by an
Administrative Review Committee which was given the task, among others, of
eliminating duplication within Departments and between Commonwealth and State

agencies.

Emphasis was also placed by the new Government on reversing the trend to
concentrate political power in Canberra. It was argued that new opportunities should

be created for problem solving at the state, local and community level through

'historic reforms'.74

Based on this general philosophical thrust, the Fraser Government set out to review
a wide range of government activities including measures to protect the National
Estate. The spirit of an administrative review of the AHC Act, announced in early
1976, was captured in the following comments made by the Prime Minister to Tom

Uren.

Originally, as was endemic under the previous Administration, there
were somewhat extravagant proposals concerning the nature of the

Commission and the way in which it might operate. There is no point

in having a large bureaucracy for bureaucracies sake.’s

This response, combined with a reduction of staff numbers in the new Department of
Environment, Housing and Community Development, created alarm among
environmental groups. Concern was further heightened when an assessment of
National Estate Grant programs was also commenced. This review process delayed
the establishment of the Commission and prompted a lobbying campaign to 'save'
the AHC. The Bankstown Conservation Society, for example, submitted a petition
to Parliament calling urgently on the Government to establish the Commission and to

provide the new organisation with adequate resources .76 The former Minister Tom

73 An initial review promused reductions in the order of $360 million.

74 These initatives became collectively known as 'New Federalism.' For the Commission this
meant any new national conscrvation strategics had Lo gain acceptance first from the States before
Commonwealth support would be forthcoming.

75 Australia, House of Representatives 1976, Debates, 26 Feb, pp. 310-311.

76 ibid, 4 Junc, p. 3028
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Uren believed the whole concept of a Commission was under threat, stating '...the

decision not to staff the AHC and now its foreshadowed abolition is an attack on our

people, our birthright, our heritage."77

The response of the Government to the review process and the public campaign on

behalf of the Commission was the Australian Heritage Commission Amendment Bill

1976. This legislation had two stated objectives: to improve the original Act's
effectiveness and to ensure the Commission operated within the overall framework

of the Government's economic objectives. Mr Fraser claimed

... the amendment to the Australian Heritage Commission Act set out
in the bill are designed to improve its effectiveness. They will
establish it now as an efficient and meaningful advisory body, within
the framework of government. ... At the same time, the amendments
show the Government's desire to ensure that its priority objective of

responsibility and restraint in economic management is reflected in the

procedures and working arrangements adopted by the Commission.”8

Mr Fraser's Second Reading speech proposed and oulined three major amendments
relating to the AHC's membership, consultative powers and status of the Chairman.
Each of these measures, separately and combined, diminished the overall authority
of the AHC both within and outside government. Most significantly, they limited the
capacity of the Commission to negotiate directly with State and Local governments

without first gaining authorisation from the responsible minister.

The Hope Inquiry had argued strongly that the AHC should have a large board to
ensure the broad range of interests contained within the National Estate were
represented. This approach was accepted by the Whitlam Government which was
particularly mindful of the need to ensure State bodies were well represented. It is
also accepted that the strength of any organisation is highly dependent on the quality
and number of those directing policy, especially with regard to a specialist scientific
body. In the original Act, the Commission was to consist of up to nineteen part time

Commissioners. This was subsequently reduced to a maximum of seven with only

77 ibid, 26 Feb, p. 362.
78 ibid, 4 June, p. 3066.
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two being permanent Heads of Department.

The underlying rationale for such a substantial change was based on management
ymng g g
efficiency and cost savings. The Government also argued that the question of
gaining access to a broad range of specialists was met through amendments to

Section 45 which allowed for the creation of advisory committees.

It is clear, however, that the reduction in the number of Commissioners would
reduce the status of the organisation. The change also denied the original intention of
the Labor Government for the AHC to have an inclusive structure which allowed
representation of all key stake holders. Tom Uren saw the original Australian

Heritage Commission Act 1975 as '...an example of open government and

participation in the decision making process on a level unprecedented in Australian

history.'79

The Labor Party believed that by reducing the number of Commissioners by at least
twelve the original concept for the Commission was destroyed. Labor spokesman
Les Johnson argued that because advice from the Commission would no longer be
broadly representative of community, scientific and government views, it could be
more easily ignored by a new Government seeking to reduce government

expenditure. Johnson summarised his views on the reduction this way.

...this Act limits the range of expertise available to the Commission

and increases their workload to such an extent that the program of

saving the National Estate will be put back many years.80

For the Labor Party, the link between the reduction in the number of Commissioners
and financing the National Estate was confirmed by the Government's decision to
delete Sections 7a(it) and (ii1) which describe the financial advisory powers of the
Commission. Mr Fraser also put forward the proposition that preservation of the
National Estate was dependent on a change in community attitudes rather than the
expenditure of 'vast sums of public moneys'. Improved decision making based on
sound planning would achieve the desired results especially once the Register of the

National Estate had been created.

79 1bid, 18 Aug, pp. 318-319.
80ibid, 18 Aug, p. 323.
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For the Opposition, this proposition signalled a retreat by the Government from a
financial commitment to the National Estate and a capitulation to Treasury. It was

noted by Tom Uren that Treasury

...has been able to influence the Government to take away from the
Commission the power to make recommendations on expenditure.
The Government does not want to be embarrassed by such

recommendations. It wants to spend the money it has on other

programs and not on the National Estate.81

These observations fitted the general Government commitment to curbing public
service expenditure. The existence of numerous National Estate projects still
requiring multi-million dollar funding to complete would also have provided ample
evidence to the Coualition that the Commission's financial powers should be trimmed.
Labor spokesmen conversely stressed the need for the AHC to possess financial
muscle and partially defined the likely future success or otherwise of the

Commission in terms of its budget allocation.

Crucial to the Commission's functions was the establishment of a National Estate
Register and a strong case was put by the new Government that available resources
should be concentrated on compiling the Register and establishing its value as a
planning document. In this sense it could be claimed that the management of a large
scale funding program was both premature and distracting to the main work of the
fledgling organisation.82 Mr Fraser also argued that the AHC still retained the ability
to advise on the nature and extent of financial assistance to the National Estate even if

this power was no longer made explicit in the Act.

In summary, the election of a Coalition Government committed to a reduction in
government expenditure and regulation led to a substantial change to the Australian

Heritage Commission Act 1975. These changes, which related to the structure and

functioning of the organisation, were so substantial that the original intent of the Act

was severely distorted. A simultaneous halving of the size of the AHC board and

81 ibid, 19 August, 1976 p. 390.

82 This point was put by Hon Malcolm Fraser in the sccond reading speech, House of
Representatives, Debates, 1976, 4 June, pp. 3066-3067
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removal of explicit references to its role in providing advice on Commonwealth

funding of the National Estate broke a pattern established by the Hope Inquiry and
the Interim Committee of the National Estate (ICONE). Between 1973 and 1975
Government policy relevant to the National Estate was linked to a dramatic increase
in the funding of technical research and grant programs. Under the Fraser
Government there was no increase in grant funding and resources were concentrated
on improved documentation of National Estate issues. As a consequence, the
preparation of the National Estate Register gained pre-eminence over more general

functions in the amended Act.

Establishment of the organisation

In reviewing the first five years of the Commission's operation, David Yenken, the

initial Chairman of the AHC, painted a distressing picture.

...by the time of the appointment of the first Commissioner in 1976,
the economy was depressed and the climate of decision making was
changing. Because it was in these conditions that the AHC had to
begin its work, the first five years have been a difficult period for the

Commission. Resources of staff and money have been extremely

limited.33

The inability of the Commission to rapidly expand its staff complement reflected a
general downward pressure on numbers throughout the public service at that time.
The Commission, although independent in a policy sense, fell within the portfolio
responsibility of the Department of Environment, Housing and Community

Development which had also suffered a substantial decrease in staff. Between 1976

and 1978 the Department's numbers were nearly halved.84

In these circumstances the Commission concentrated its resources on establishing the
Register of the National Estate which, by 1980, had some 6,700 listings. The aim of

this Register is to list

83 Australian Heritage Commsssion, 1981, The National Estate in 1981, p.

84 Department of Environment, Housing and Community Development, 1978, Annual Report 1977
- 78, AGPS, Canberra.
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... components of the natural environment of Australia or the cultural

environment that have aesthetic, historic, scientific or social

significance or other special value for future generations as well as for

the present community.85

In a symbolic move, the Commission's Minister requested that Fraser Island become
the first item listed in the new Register. This request followed the adoption by
Government of the main recommendation of the Fraser Island Inquiry, that export

permits not be reissued for mineral sands unless mined below the high water mark.

During the late 1970s, a large number of areas were nominated by the public for
inclusion on the Register reflected a high degree of interest in heritage conservation.
The inability of the AHC to process these nominations led to criticism of the
organisation's performance but conversely strengthened arguments for additional
staff resources. Over an eight year period, however, staff numbers increased only

modestly from thirteen (including seconded positions) in 1976 to twenty two (of

which three were part time) by 1984.86

A major promotion and resource tool for the Commission did however become
available to the Commission in 1980 with the launch of Heritage of Australia. This
comprehensive publication contained nearly all areas listed in the Register and
included examples of the most important categories. It subsequently became a
standard research tool for both private individuals and corporations. This work was
supported by a range of educational publications, a school kit, a film and a series of
public lectures designed to promote a clear understanding of the National Estate

concept and the work of the Commission.

The importance of these endeavours to enhance public confidence in the AHC and its
work is best illustrated by the decision of the Fraser Government to request the
House of Representatives Standing Committee on Environment and Conservation to

investigate the operation of the AHC and the Environment Protection (Impact of

Proposals) Act 1974. This inquiry was sparked by continuing criticism of the

Register's operation by the mining industry and the inability of the Commission to

85 Australian Heritage Commission Act. 1975, Scction 4(1).

86 Thesc figures were taken from the Australian Heritage Commission Annual Reports for 1976 and
1984 respecuively.
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successfully deflect or blunt these criticisms at a political level. While there was a

high level of community support for the Commission's work, the nation's political
and economic circumstances were less supportive. During the late 1970s a
resurgence in the mining industry was seen as a key factor in improving the financial
position of the nation. Thus, criticism of the Commission from this quarter had

considerable weight within the Fraser Cabinet.

The decision by the Fraser Government to set up the inquiry effectively acted as a
temporary circuit breaker for persistent criticism from industry. Five
recommendations were subsequently made to Government to accommodate areas of
concern. Fortunately, implementation of these changes did not effect the operational
integrity of the organisation. With respect to the Register, it was recommended that
Section 26 of the Act be changed to ensure all persons and organisations with an
interest in a nominated area be notified in writing once a decision has been taken to
list the area. It was further suggested that the AHC be required to advertise its

intention to take action at the same time a property was listed.

These proposed changes were combined with a recommendation that any objection
to a listing be dealt with within twelve months which, if not achieved, would lead to
the nomination being cancelled. Clearly such suggestions were designed to
overcome strident criticism that the process of listing was too lengthy and created
uncertainty within the mining inatlstry. By making these recommendations, the
Committee accepted this line of argument. It did not, however, agree with industry

criticism of the AHC nominating large areas. It stated

... the committee considers the listing of broad areas of land consistent
with the powers of the Commission and its stated aim of listing

significant areas and does not constitute a departure from the intent, or

misuse of the legislation 87

The affirmation of the AHC by the Committee was a considerable blow to
opponents. This was particularly the case as the report also down played the role of

the AHC in National Estate areas once listed. The Report noted:

87 Comments from this report were quoted in the publication, The National Estate in 1981, p. 44
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Despite the views of some sections of the community, the Australian

Heritage Commission has a purely advisory role and has no direct

authority to do anything in relation to a listed place.88

In comparison with the 1976 review, the Committee's findings were largely
positive. As a consequence, only one minor amendment was made to the Act in
1982. The importance of heritage conservation work and associated costs were also
identified, with the Committee requesting that additional funds be made available to

government agencies possessing a large portfolio of heritage properties.

This review was a timely reminder that the AHC regularly interacted with many
commercial and development orientated organisations which were more than willing
to attack its work and professionalism. This dilemma was summed up by Yenken in

1982.

The need for a National Heritage body such as the Commission, and
the value of its work would seem to be self evident. And yet during
the last five years the Commission has been faced with constant

attacks and the Government has regularly considered amendment to

and possibly repeal of the Commissions Act.3?

In essence, the Commission emerged from the review both strengthened and more
robust. While there existed the opportunity for major changes to the Act to be
initiated at this time, strong support for the AHC from the community, State
Governments and Commonwealth Departments ensured this did not occur. Indeed,
the Committee's published report argued there was widespread support for the

amended Act after four years of operation. The Chairman noted:

The legislation was described variously by the States as 'vital,
‘essential’ and ‘'of importance’. No State Government put to the

Committee any suggested amendments to the Act.90

Clearly, the AHC which had emerged by 1980 was not the National Estate
88 ibid, p.43

89 ibid, p. 196.

90 ibid p. 197.
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Commission envisaged by the Hope Committee of Inquiry some six years earlier. In

many respects, the report's mildness could be seen by the Government as an

indication that the surgery carried out on the Act in 1976 had been successful.

In the following section, the placement of Fraser Island on the Register of the
National Estate is discussed. This action by the Minister for the Environment,
Housing and Community Development in 1977 symbolised a commitment to the
listing process if not to the organisation which managed it (see Figure 3) The new

Government clearly accepted that a listing of 'the things we want to keep'9! was a

reasonable objective. However, it was less comfortable with the environmental

advocacy and funding role proposed by the Hope Inquiry for the AHC.

The first major listing - Fraser Island

Following a direction from the Minister for the Environment, Housing and
Community Development, the Hon. K. Newman, the Commission placed Fraser
Island on the Register of the National Estate on February 11, 1977. This step was
the culmination of nearly five years of disputation between the sand mining company
Dillingham Constructions Pty Ltd, Murphyores Incorporated Pty Ltd and the
conservation movement. It also followed a recommendation by the Commonwealth's
Fraser Island Environment Inquiry that all sand mining above high water mark
should cease. The importance of this decision is described in the 1976 AHC Annual

Report in the following terms.

This decision of the Commonwealth was one of the most important in
the history of conservation in Australia and represents a significant

precedent in Government actions. In the opinion of many scientists, it

is a decision of world significance.%2

The Fraser Island debate which will be described in this section was thus important
in establishing a major role for the Commonwealth in resolving those environmental

disputes in which it became enmeshed.

91 This phrase was coined by Tasmanian Premicr Eric Recce to describe arcas listed on the Register.
92 Australian Heritage Commission, 1977, Annual Report 1976-1977, AGPS ,Canberra,p. 2
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Figure 3

Listing Process for the Register of the National Estate
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The Commission of Inquiry into the future of Fraser Island was established under

the Environment Protection (Impact of Proposals) Act 1974 and served as the first

major test of this legislation. The principal recommendation of the Inquiry, which
prevented mineral sands mining on the Island, underlined the potential power of the
Commonwealth to decisively resolve environmental disputes utilising certain
sections of the Constitution. A subsequent unsuccessful testing by the companies of
both the Act and the Commonwealth's constitutional powers in the High Court
confirmed the capacity of the Commonwealth to override State powers. In addition
to mining industry concerns, the conservative Queensland Liberal-National Party
Government was also vigorously opposed to Commonwealth intervention in the

management of Fraser [sland.

The disallowance of mineral exports from Fraser Island was based in Regulation 9
of the Customs (Prohibited Imports) Regulations. These regulations were not
unusual in themselves but the Commission of Inquiry process led to them being

tested for the first time in the High Court. In Murphyores Incorporated Pty Litd v the

Commonwealth, the High Court ruled that environmental aspects could be taken into

consideration when the Commonwealth exercised its powers under this regulation.
As a consequence, the approach by the Commission of Inquiry to assess the
conservation impact of both exporting and not exporting mineral sands had a firm

legal bass.

The Inquiry's finding that Fraser [sland had outstanding natural values was also
integral to its recommendation that mining cease. It found that the island '...is a
component of the natural environment of Australia having outstanding social,

aesthetic and scientific significance and other special value for future generations as
well as for the present community'.93 This finding led to a second important
recommendation, that Fraser Island '...be recorded as part of the National Estate as

soon as possible'94

For the Commission, this step was not simply a minor requirement to comply with

the new Australian Heritage Commission Act 1975, but rather a positive step

towards preserving the values they had discovered in the course of their research.

93Fraser Island Environmental Inquiry, Final Report of the Commission of Inquiry, Parliamentary
Paper No 333 /1976, Commonwecalth Government Printer, Canberra, p. 198.

94 ibid, p. 206.



57

The entry of Fraser Island on the Register of the National Estate
would be a pointless and sterile exercise unless it serves as a means to
the wider end of encouraging the conservation of the Island in the

national interest.95

The Fraser Island Commissioners believed that there were two distinct elements to
the Register of the National Estate. The first of these was the identification of
locations with outstanding cultural and scientific values. Through their Inquiry, a
prima facie case had been established that these qualities existed on the Island.
Consequently, they argued it was their responsibility to advise the Commonwealth

Government of their findings in terms of subsection 4 (1) of the Australian Heritage

Commission Act 1975 which defines those qualities which form the National Estate.

It was also recognised that listing could increase the likelihood of the areas protection

as it

...facilitates the taking of action and the incurring of expenditure, by

the Commonwealth Government with a view to conserving,

improving and presenting that place as part of the National Estate.9%

Thus, the importance of the AHC Act was recognised soon after its passage through
Parliament by a key government inquiry. The Australian Financial Review and other
business publications followed the debate with considerable interest. The position of
the Fraser Government was seen as particularly surprising, as noted by the

commentator 'Chanticleer'.
In taking away apparent Dillingham export approvals and then

suggesting that they were not given, the Fraser Government sends a

shiver down many a spine'.97

As discussed in the previous section, it was pressure from the mining industry

95 ibid, p. 67.
96 ibid, p. 62.

97 Article by 'Chanticlcer’ in Australian Financial Review, 19 July 1977. Quoted in A. Gilpin, The
Australian Environment, 12 Controversial Issues, Sun Books, Melbourne, 1980, p. 98.
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which led the Prime Minister to announce a review of the AHC Act in 1979. It

would be reasonable to suggest that the 'loss' of Fraser Island to mineral exploration
created this counter reaction. Within the context of the Australian mining industry the
Fraser Island mineral sands operation was minimal. It was also recognised,
however, that the concept of National Estate listing had the potential to place new
and unwelcome restraints on both exploration and mineral extraction projects

elsewhere.

The legal and administrative challenge by Dillingham Pty Ltd and the mining
industry to the Fraser Island Inquiry focused on the operation of the Environment

Protection (Impact of Proposals) Act 1974 and the Australian Heritage Commission

Act 1975. Tronically, closer attention should have been applied to the implications

flowing from Australia's ratification of the Convention for the Protection of World

Cultural and National Heritage in 1974. Indeed members of the Hope Committee of

Inquiry drew to the attention of the Fraser Island Commissioners the link between
National Estate listing and those areas such as Fraser Island which could be
protected under the Convention through a successful World Heritage Listing. While
in this case it was not a major factor in the protection of the Island, a significant
potential Commonwealth power was highlighted. In a few short years Australia's
membership of the Convention would be critical to resolving the next major

environmental battleground, the Franklin River.
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CHAPTER 1V
THE AHC AND THE FRASER GOVERNMENTS 1976 - 1982

A changing climate for conservation organisations

The Whitlam Government provided generous financial assistance to conservation
organisations during the full period of its administration. At a philosophical level the
government argued that such bodies should be encouraged to expand their public
advocacy role as a means of evening the struggle between community based pro-
conservation forces and pro-development industry groups. A second proposition
was that conservation organisations were able to carry out a range of research and
physical conservation tasks in a more cost effective manner than government
agencies. This was especially the case where organisations including the National
Trust possessed a wide range of expertise which could be drawn on at little or no

Cost.

In the context of relations between Commonwealth, State and Local Governments,
the development of a National Estate program was an important initiative. This was
because it reinforced the overall Commonwealth objective of linking national policies
with the expenditure programs of the second and third tiers of government. In the
financial years 1974-75 and 1975-76 the Whitlam Government established a
benchmark for funding voluntary conservation organisations. The National Trust
received $205,000 in 1974, rising to $240,000 the following year. With respect to
other voluntary conservation bodies, the figures were $353,000 per annum rising to
$390,000. More broadly these organisations, along with State and Local
Government, benefited from a comprehensive National Estate Grants Program
which specifically funded a mix of research, planning studies and physical

conservation works totalling some $13.220,000 between 1974 and 1976.

Over the next seven financial years, the ALP and conservation organisations were to
be vociferous critics of the Fraser Government with respect to National Estate
funding. It was noted in the 1978-79 AHC Annual Report that a reduction in funding

for conservation bodies was posing a threat to their viability.
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The Commission regards these funds as an essential aid for

community education and understanding of issues broadly related to
the protection of the environment. Whilst it is acknowledged that
commitment of government funds has been generally reduced over

recent years there is a clear danger that a number of the important

voluntary bodies are in danger of failing unless support is continued.98

This criticism was particularly potent as the Fraser Government argued that, through
its overall reduction in the size of government, there would be an empowerment of
the community and community organisations. In addition to these arguments
associated with personal liberation, the Coalition also claimed that community
organisations could operate in many spheres more cost effectively than government.
It is ironic, therefore, that the Fraser Government defended its allocation of National
Estate grant funds largely in terms of expenses associated with the creation of new
government conservation agencies such as the AHC. In reply to a question from the
Labor opposition, the Minister for